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Preface 


This supplement contains the official version of material supplementing the 
Tennessee Code Annotated, Official Edition, as previously enacted, and new 
and amendatory laws of a general and permanent nature enacted in the 2021 
First Extraordinary Session and the 2021 Regular Session of the 112th 
General Assembly. It was prepared by the editorial staff of the publisher with 
the assistance of Paige A. Seals, Revisor of Statutes and Executive Secretary 
for the Tennessee Code Commission. 

Volume 9B consists of Title 50. Titles 51 and 52 are reserved. 

Information about the Code and suggestions for its use may be found in the 
User’s Guide, a version of which appears in each volume. 

Please note: (1) Tennessee Code Annotated section designations assigned to 
2021 acts by the General Assembly may have been changed by the Tennessee 
Code Commission pursuant to § 1-1-108; and (2) under Tenn. Const., art. II, 
§ 24, laws requiring the expenditure of state funds may be null and void 
unless first-year funding is approved in the year in which the law is passed. 

This supplement contains annotations from decisions posted to Lexis Ad- 
vance through April 15, 2021. Annotations are taken from decisions or articles 
that appear in the following traditional sources: 


South Western Reporter, 3d Series 
Supreme Court Reporter 

Federal Reporter, 3d Series 

Federal Supplement, 2d Series 
Bankruptcy Reporter 

Opinions of the Attorney General 
Tennessee Bar Journal 

Tennessee Law Review 

University of Memphis Law Review 
Vanderbilt Law Review 


Suggestions, comments, or questions about the Tennessee Code Annotated 
are always welcome. You may call us toll free at (800) 833-9844, email us at 
customer.support@lexisnexis.com, or write Tennessee Editor, LexisNexis, 9443 
Springboro Pike, Miamisburg, OH 45342. 

Visit our Internet home page at www.lexisnexis.com for an online book- 
store, technical support, customer service, and other company information. 


August 2021 LExIsNEXxIsS 


User’s Guide 


NUMBERING SYSTEM 


In 1979, a new numbering system was implemented by the Code 
Commission which facilitates the organization of sections. This system divides 
existing chapters into “parts” so that several related, but distinct, subjects can 
be compiled in one chapter. The new numbering system consists of three-tier 
numbers rather than the former two-tier numbers. Thus, former chapter 29 of 
title 4 (former §§ 4-2901 — 4-2926) was redesignated in 1979 and organized 
into two parts, §§ 4-29-101 — 4-29-120 and 4-29-201 — 4-29-207. The number 
in the first tier represents the title; the second tier represents the chapter; and 
the last tier represents the part and section. 

4 - 29 - eh 
Title Chap. Part Section 


For example, § 4-29-110 is the tenth section in the first part of chapter 29 of 
title 4. Section 4-29-203 is the third section in the second part of chapter 29 of 
title 4. 

Where former two-tier section numbers have been transformed into this 
three-tier system, a parallel reference table is provided showing the disposition 
of the former sections. Furthermore, the former two-tier section number 
appears in the history line of each section transformed to the three-tier system. 

Code sections are divided into subsections. A subsection may be further 
divided into subdivisions. The first level of a section is a subsection, and all 
subsequent divisions of that subsection are referred to as subdivisions. A 
subsection is designated by a lower case letter in parenthesis. If a section has 
only one subsection, the lower case designation does not appear, even if that 
subsection is subdivided; any subsequent division of that single subsection is 
designated and referred to by the appropriate subdivision designation. The 
designations are as follows: 


First level (subsections): (a), (b), (c), etc. 

Second level (subdivisions): (1), (2), (3), etc. 

Third level (subdivisions): (A), (B), (C), ete. 

Fourth level (subdivisions): (i), (ii), (iii), ete. 

Fifth through eighth levels (subdivisions) repeat the above designations but 
italicize the designations: 

(a), (b), (c), ete. 

CUZ) arene: 


For example, if § 1-1-101 is divided into two paragraphs designated as (a) 
and (b), those designated paragraphs are referred to as subsections, subsection 
(a) and subsection (b). If either subsection is further divided, those further 
divided levels of the subsection are subdivisions. 

Therefore, if subsection (a) is divided into three additional levels: (a)(1), 
(a)(2), and (a)(3), those levels within subsection (a) are referred to as 


v1 
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subdivisions: subdivision (a)(1), subdivision (a)(2), and subdivision (a)(3). Any 
subsequent further division of a subdivision is simply another subdivision. If 
subdivision (a)(1) is divided into three additional levels, (a)(1)(A), (a)(1)(B), and 
(a(1)(C), those levels are also called subdivisions, as are the levels if 
subdivision (C) is further divided into additional levels, which would be 
subdivisions (i), (ii), (iii), etc. Example citation: § 1-1-101(a)(1)(A)(@). 
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TENNESSEE CODE ANNOTATED 


TITLE 50 
EMPLOYER AND EMPLOYEE 


Chapter 
1. Employment Relationship And Practices. 
Part 1. Hiring Practices 
Part 2. Right to Work 
Part 3. Working Conditions Generally 
Part 5. Healthy Workplace Act 
Part 7. Tennessee Lawful Employment Act 
2. Wage Regulations. 
Part 1. General Provisions 
Part 2. Sex Discrimination 
3. Occupational Safety and Health Act of 1972. 
Part 1. General Provisions 
Part 7. Records and Reports 
Part 9. Miscellaneous Administrative and Enforcement Provisions 
6. Workers’ Compensation Law. 
Part 1. General Provisions 


Part 2. Claims and Payment of Compensation 

Part 3. Occupational Diseases 

Part 4. Insurance 

Part 5. Safe Employment Practices 

Part 6. Workers’ Compensation Insurance Fund Act of 1992 
Part 8. Uninsured Employers Fund 


Part 9. Construction Services Providers 

7. Tennessee Employment Security Law. 
Part 1. General Provisions 
Part 2. Definitions 
Part 3. Benefits 
Part 4. Premiums 
Part 5. Funds 
Part 7. Enforcement 

8. Marketplace Contractors. 

9. Drug-free Workplace Programs. 

10. Tennessee Pregnant Workers Fairness Act. 

11. Tennessee Registered Apprenticeship Program Act. 


CHAPTER 1 
EMPLOYMENT RELATIONSHIP AND PRACTICES 


Part 1. Hiring Practices 


Section 

50-1-107. Veterans preference. 

50-1-108. Non-disclosure agreement with respect to sexual harassment in workplace as condition 
of employment prohibited. 


Part 2. Right to Work 


50-1-208. Relationship between franchisee and franchisor. 
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Section 


50-1-209. 


50-1-304. 


50-1-312. 


50-1-502. 
50-1-504. 


50-1-505. 


50-1-506. 


50-1-703. 


50-1-705. 


Designation of nonessential workers limited. 
Part 3. Working Conditions Generally 


Discharge for refusal to participate in or remain silent about illegal activities, or for 
legal use of agricultural product — Damages — Frivolous lawsuits. 

Adverse employment action for transporting or storing firearm or ammunition in 
employer parking area prohibited — Cause of action. 


Part 5. Healthy Workplace Act 


Part definitions. 

Immunity of employer when policy adopted — Cause of action against employer not 
created. 

Injunction against person who commits harassment against employee of county, 
municipal, or metropolitan government. 

Injunction against person who commits harassment against state employee. 


Part 7. Tennessee Lawful Employment Act 


Duties of employers — Office of employment verification assistance — Application — 
Complaints for violations — Commissioner’s order on finding of violation — 
Penalties. 

Posting of list of employers against whom final orders issued. 


PART 1 
HIRING PRACTICES 


50-1-101. Memorandum of understanding with the department of 


homeland security for enforcement of federal immigra- 
tion laws. 


Law Reviews. Clauses and Other Restrictive Postemployment 
An Empirical Analysis of Noncompetition Covenants, 68 Vand. L. Rev. 1 (2015). 


50-1-107. Veterans preference. 


(a) A private employer may adopt an employment policy that gives 
preference in hiring to: 
(1) An honorably discharged veteran; 
(2) The spouse of a veteran with a service-connected disability; 
(3) The unremarried widow or widower of a veteran who died of a 
service-connected disability; or 
(4) The unremarried widow or widower of a member of the United 

States armed forces who died in the line of duty. 

(b) A private employer adopting a veterans preference shall have the policy — 
in writing and may require submission of a certificate of release or discharge 
from active duty, department of defense form 214 (DD 214), as proof of 
eligibility for the veterans preference employment policy. 

(c) A policy adopted pursuant to subsection (a) must be applied uniformly 
to employment decisions regarding hiring and promotion. 

(d) The preferences authorized by this section are not considered violations 
of any state or local equal employment opportunity law. 

(e) Nothing in this section requires a private employer to provide a 
preference in hiring to any of the persons listed in subsection (a). 
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History. Effective Dates. 
Acts 2017, ch. 9, § 1. Acts 2017, ch. 9, § 2. March 22, 2017. 


50-1-108. Non-disclosure agreement with respect to sexual harass- 
ment in workplace as condition of employment prohib- 
ited. 


(a) An employer, as defined in § 50-1-304, shall not require an employee, as 
defined in § 50-1-304, or a prospective employee to execute or renew a 
non-disclosure agreement with respect to sexual harassment in the workplace 
as a condition of employment. 

(b) Any employee injured as a result of a violation of subsection (a) has the 
same rights and remedies available to employees under § 50-1-304. 


History. ments executed or renewed on or after May 15, 
Acts 2018, ch. 965, § 1. 2018. 
Compiler’s Notes. Effective Dates. 


Acts 2018, ch. 965, § 2 provided that the act, Acts 2018, ch. 965, § 2. May 15, 2018. 
which enacted this section, shall apply to agree- 


PART 2 
RIGHT TO WORK 


50-1-207. Prohibition against requiring any employer or employee to 
waive their rights under the National Labor Relations 
Act or requiring acceptance or agreement to any provi- 
sions that are mandatory or non-mandatory subjects of 
collective bargaining under federal labor laws. 


Law Reviews. tion 302 Apply to Card Check Neutrality Agree- 
Does “Why” or “What” Matter: Should Sec- ments? 45 U. Mem. L. Rev. 249 (2014). 


50-1-208. Relationship between franchisee and franchisor. 


(a) Notwithstanding any voluntary agreement entered into between the 
United States department of labor and a franchisee, neither a franchisee nor 
a franchisee’s employee shall be deemed to be an employee of the franchisor for 
any purpose. 

(b) For purposes of this section “franchisee” and “franchisor” have the same 
definitions as set out in 16 CFR 436.1. 


History. Effective Dates. 
Acts 2015, ch. 114, § 1. Acts 2015, ch. 114, § 2. April 10, 2015. 


50-1-209. Designation of nonessential workers limited. 


(a) This section shall be known as “The Essential Workers Act.” 

(b) Notwithstanding any law to the contrary, a local governmental entity or 
the executive head of a local government shall not, by executive order, 
ordinance, or resolution, create categories or classes of nonessential busi- 
nesses, trades, professions, or industries for the purpose of suspending lawful 
commerce, encumbering trade, or denying citizens the right to work if such 
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activities are otherwise lawful in this state, unless an explicit order of the local 
fire marshal or a court of competent jurisdiction declares that the business 
operating poses a clear and present danger to the citizenry of this state. 


History. Effective Dates. 
Acts 2021, ch. 384, § 1. Acts 2021, ch. 384, § 2. May 11, 2021. 


Compiler’s Notes. 
For the Preamble to the act concerning the 
right to work, please see Acts 2021, ch. 384. 


PART 3 
WORKING CONDITIONS GENERALLY 


50-1-304. Discharge for refusal to participate in or remain silent about 
illegal activities, or for legal use of agricultural product — 
Damages — Frivolous lawsuits. 


(a) As used in this section: 
(1) “Employee” includes, but is not limited to: 

(A) A person employed by the state or any municipality, county, depart- 
ment, board, commission, agency, instrumentality, political subdivision or 
any other entity of the state; 

(B) A person employed by a private employer; or 

(C) A person who receives compensation from the federal government 
for services performed for the federal government, notwithstanding that 
the person is not a full-time employee of the federal government; 

(2) “Employer” includes, but is not limited to: 
(A) The state or any municipality, county, department, board, commis- 
sion, agency, instrumentality, political subdivision or any other entity of 
the state; 
(B) A private employer; or 
(C) The federal government as to an employee who receives compensa- 
tion from the federal government for services performed for the federal 
government, notwithstanding that the person is not a full-time federal 
employee; and 
(3) “Illegal activities”: 
(A) Means activities that are in violation of the criminal or civil code of 
this state or the United States or any regulation intended to protect the 
public health, safety, or welfare; and 
(B) Does not include activities prohibited under title 4, chapter 21, 
§ 8-50-103, or federal laws prohibiting discrimination in employment. 
(b) No employee shall be discharged or terminated solely for refusing to 
participate in, or for refusing to remain silent about, illegal activities. 

(c)(1) Any employee terminated in violation of subsection (b) shall have a 
cause of action against the employer for retaliatory discharge and any other 
damages to which the employee may be entitled, subject to the limitations 
set out in § 4-21-3183. 

(2) Any employee terminated in violation of subsection (b) solely for 
refusing to participate in, or for refusing to remain silent about, illegal 
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activities who prevails in a cause of action against an employer for retaliatory 
discharge for the actions shall be entitled to recover reasonable attorney fees 
and costs. 
(d)(1) No employee shall be discharged or terminated solely for participating 
or engaging in the use of an agricultural product not regulated by the 
alcoholic beverage commission that is not otherwise proscribed by law, if the 
employee participates or engages in the use in a manner that complies with 
all applicable employer policies regarding the use during times at which the 
employee is working. 

(2) No employee shall be discharged or terminated solely for participating 
or engaging in the use of the product not regulated by the alcoholic beverage 
commission that is not otherwise proscribed by law if the employee partict- 
pates or engages in the activity during times when the employee is not 
working. 

(e)(1) This section shall not be used for frivolous lawsuits, and anyone trying 

to do so is subject to sanction as provided in subdivision (e)(2). 

(2) If any employee files a cause of action for retaliatory discharge for any 
improper purpose, such as to harass or to cause needless increase in costs to 
the employer, the court, upon motion or upon its own initiative, shall impose 
upon the employee an appropriate sanction, which may include an order to 
pay the other party or parties the amount of reasonable expenses incurred, 
including reasonable attorney’s fees. 

(f) In any civil cause of action for retaliatory discharge brought pursuant to 
this section, or in any civil cause of action alleging retaliation for refusing to 
participate in or remain silent about illegal activities, the plaintiff shall have 
the burden of establishing a prima facie case of retaliatory discharge. If the 
plaintiff satisfies this burden, the burden shall then be on the defendant to 
produce evidence that one (1) or more legitimate, nondiscriminatory reasons 
existed for the plaintiffs discharge. The burden on the defendant is one of 
production and not persuasion. If the defendant produces such evidence, the 
presumption of discrimination raised by the plaintiffs prima facie case is 
rebutted, and the burden shifts to the plaintiff to demonstrate that the reason 
given by the defendant was not the true reason for the plaintiffs discharge and 
that the stated reason was a pretext for unlawful retaliation. The foregoing 
allocations of burdens of proof shall apply at all stages of the proceedings, 
including motions for summary judgment. The plaintiff at all times retains the 
burden of persuading the trier of fact that the plaintiff has been the victim of 
unlawful retaliation. 

(g) This section abrogates and supersedes the common law with respect to 
any claim that could have been brought under this section. 


History. 

Pern 1900, cht 771, $$" 1,2)" 1997, ‘ch. 511, 
8§ 1, 2; 2000, ch. 688, § 1; 2009, ch. 161, § 1; 
2011, ch. 461, § 2; 2014, ch. 995, §§ 4-6; 2021, 
ch. 556, § 1. 


Amendments. 

The 2021 amendment inserted designator 
(a)(3)(A) in (a)(3) following “‘Illegal activities’:”; 
and added (a)(3)(B). 


Effective Dates. 
Acts 2021, ch. 556, § 2. May 26, 2021. 


Law Reviews. 

Reefer Madness: How Tennessee Can Provide 
Cannabis Oil Patients Protection from Work- 
place Discrimination, 47 U. Mem. L. Rev. 935 
(2017); 
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NOTES TO DECISIONS 


ANALYSIS 


2 Applicability. 

a Elements. 

4. Sufficient Evidence. 

5, Insufficient Evidence. 

9. Protected Activity. 

10. Causation. 

11. Complaint Stated Cause of Action. 
13. No Right to Jury Trial. 

14. Burden of Proof. 

15. Attorney Fees. 


2. Applicability. 

When a passenger on a transit authority bus 
brought claims for slander and libel, after being 
arrested as a result of an altercation with the 
driver, denial of the passenger’s claim under 
the Tennessee Public Protection Act, T.C.A. 
§ 50-1-304, was appropriate because the pas- 
senger did not allege that the passenger was an 
employee of the transit authority. Poe v. Gist, — 
S.W.3d —, 2017 Tenn. App. LEXIS 850 (Tenn. 
Ct. App. Sept. 1, 2017). 


3. Elements. 

Sergeant could not establish that he faced 
the requisite contemporaneous fear of dis- 
missal under the Tennessee Public Protection 
Act because at the time the sergeant filed his 
complaint against a lieutenant, he was not in 
fear of dismissal. Coffey v. City of Oak Ridge, — 
S.W.3d —, 2014 Tenn. App. LEXIS 564 (Tenn. 
Ct. App. Sept. 12, 2014), appeal denied, — 
S.W.3d —, 2015 Tenn. LEXIS 60 (Tenn. Jan. 16, 
2015). 

Sergeant did not establish a prima facie 
showing of constructive discharge because de- 
motions did not qualify as intolerable working 
conditions; although there was a pending inves- 
tigation lead by the lieutenant regarding the 
damage the sergeant allegedly caused to a 
firearm, the investigation had begun before the 
sergeant filed his complaint against the lieu- 
tenant. Coffey v. City of Oak Ridge, — S.W.3d 
—, 2014 Tenn. App. LEXIS 564 (Tenn. Ct. App. 
Sept. 12, 2014), appeal denied, — S.W.3d —, 
2015 Tenn. LEXIS 60 (Tenn. Jan. 16, 2015). 

Sergeant’s complaint against a lieutenant 
did not regard an illegal activity as required by 
the Tennessee Public Protection Act because 
the lieutenant’s actions did not satisfy the ele- 
ments of “reckless endangerment; the lieuten- 
ant did not cause an imminent threat of any 
danger to the participants by placing them in a 
reasonable probability of danger. Coffey v. City 
of Oak Ridge, — S.W.3d —, 2014 Tenn. App. 
LEXIS 564 (Tenn. Ct. App. Sept. 12, 2014), 
appeal denied, — S.W.3d —, 2015 Tenn. LEXIS 
60 (Tenn. Jan. 16, 2015). 

In a retaliatory discharge claim by plaintiff 
police officer, the court of appeals properly 


reversed the trial court’s decision that the city 
did not discharge plaintiff solely in retaliation 
for conduct protected under the Tennessee Pub- 
lic Protection Act (TPPA) because plaintiff 
made out a prima facie case under the TPPA by 
showing that he refused to participate in the 
police chief's illegal ticket fixing, and that the 
requisite causal connection existed between his 
discharge and his refusal to participate; the 
city’s reason for discharging plaintiff was pre- 
textual; and the sole reason for plaintiffs dis- 
charge was retaliation for his refusal to partici- 
pate in and remain silent about the police 
chiefs illegal activities. Williams v. City of 
Burns, 465 S.W.3d 96, 2015 Tenn. LEXIS 367 
(Tenn. May 4, 2015). 

Circuit court erred in granting summary 
judgment dismissing an employee’s claims un- 
der the Tennessee Human Rights Act and the 
Tennessee Public Protection Act against two 
separate corporate entities (the employers) be- 
cause genuine issues of disputed material fact 
existed as to whether one employer exercised 
sufficient control over the other to constitute an 
employer-employee relationship with the em- 
ployee, as to whether the discriminatory con- 
duct alleged by the employee was sufficiently 
severe or pervasive to create a hostile working 
environment, and as to whether the first em- 
ployer’s reliance on an independent consul- 
tant’s report for the employee’s termination 
was pretextual. Whitney v. First Call Ambu- 
lance Serv., — S.W.3d —, 2019 Tenn. App. 
LEXIS 183 (Tenn. Ct. App. Apr. 15, 2019), 
vacated, — S.W.3d —, 2019 Tenn. App. LEXIS 
216 (Tenn. Ct. App. May 6, 2019), substituted 
opinion, — 8.W.3d —, 2019 Tenn. App. LEXIS 
224 (Tenn. Ct. App. Mar. 8, 2019). 

Employer was not entitled to summary judg- 
ment as to an employee’s Tennessee Public 
Protection Act claim because the employee prof- 
fered evidence showing a reasonable person 
could conclude a report the employer used to 
terminate the employee had no basis in fact or 
was insufficient to motivate the termination. 
Whitney v. First Call Ambulance Serv., — 
S.W.3d —, 2019 Tenn. App. LEXIS 224 (Tenn. 
Ct. App. Mar. 8, 2019). 

Appellant’s Tennessee Public Participation 
Act claim failed as he did not allege that any 
activity he reported violated a civil or criminal 
code as required, plus he admitted being told 
that his refusal to sign a job performance plan 
was the reason for his termination, which was 
not an activity protected by the Act. Parker v. 
ABC Techs., Inc., — S.W.3d —, 2021 Tenn. App. 
LEXIS 65 (Tenn. Ct. App. Feb. 25, 2021). 

Appellant’s Tennessee Public Participation 
Act claim failed as to appellees because he did 
not allege he was employed by either one of 
them. Parker v. ABC Techs., Inc., — S.W.3d —, 
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2021 Tenn. App. LEXIS 65 (Tenn. Ct. App. Feb. 
25, 2021). 


4, Sufficient Evidence. 

City was entitled to summary judgment on a 
police officer’s retaliatory discharge claim un- 
der the Whistleblower Act because the officer’s 
evidence was insufficient to establish that she 
refused to participate in illegal activity under 
the statute involving traffic offense citation 
quotas, which was a limitation on the city’s 
action and not the officer’s individual actions. 
Bige v. City of Etowah, — S.W.3d —, 2014 Tenn. 
App. LEXIS 789 (Tenn. Ct. App. Dec. 1, 2014), 
appeal denied, — S.W.3d —, 2015 Tenn. LEXIS 
297 (Tenn. Apr. 10, 2015). 

City was entitled to summary judgment on a 
police officer’s retaliatory discharge claim un- 
der the Whistleblower Act because the officer 
did not establish the city fired her solely due to 
her refusal to participate in an illegal activity; 
the city’s valid and legitimate reasons for the 
officer’s termination included her “poor attitude 
and demeanor” at work and the fact she was 
not writing many tickets, which was inter- 
preted by the officer’s supervisor as not doing 
her job. Bige v. City of Etowah, — S.W.3d —, 
2014 Tenn. App. LEXIS 789 (Tenn. Ct. App. 
Dec. 1, 2014), appeal denied, — S.W.3d —, 2015 
Tenn. LEXIS 297 (Tenn. Apr. 10, 2015). 


5. Insufficient Evidence. 

Teacher failed to establish that he was termi- 
nated because of his reporting of illegal activi- 
ties; that he allegedly reported illegal activities 
before he received negative evaluations and 
was disciplined was insufficient to establish an 
exclusive causal relationship, and unrefuted 
evidence showed that the negative evaluations 
were based at least in part on the teacher’s 
ability and performance. Brown v. Bd. of Educ., 
— F. Supp. 2d —, 2014 U.S. Dist. LEXIS 
128645 (W.D. Tenn. Sept. 15, 2014), affd, 
Brown v. Shelby Cty. Bd. of Educ., — F.3d -—, — 
FED App. —, 2016 U.S. App. LEXIS 23870 (6th 
Cir. Tenn. Apr. 26, 2016). 

When an employee was fired for refusing to 
reimburse child support payments the em- 
ployee had misdirected, the employee’s claim 
under T.C.A. § 50-1-304 failed because: (1) the 
employee did not identify an illegal activity an 
employer allegedly engaged in; and (2) the 
employee’s alleged immunity under T.C.A. 
§ 29-20-310(b) from any claim for misdirecting 
the payments was irrelevant, since no such 
claim was made. Palmore v. Neal, — S.W.3d —, 
2014 Tenn. App. LEXIS 341 (Tenn. Ct. App. 
June 12, 2014), appeal denied, — S.W.3d —, 
2014 Tenn. LEXIS 907 (Tenn. Oct. 22, 2014). 

Employee firing did not violate T.C.A. § 50- 
1-304 when the employee did not go on test 
drives without dealer license plates and proof of 
insurance, because the employee did not show 
this was the sole reason, since the person who 
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fired the employee did not know the employee 
refused to go on test drives and fired the em- 
ployee for the legitimate reason of damaging 
company property, and the employee did not 
show this was not the true reason. McMillin v. 
Ted Russell Ford, Inc., — S.W.3d —, 2014 Tenn. 
App. LEXIS 450 (Tenn. Ct. App. July 31, 2014). 

In a retaliatory discharge action by a former 
police officer against the city under the Tennes- 
see Public Protection Act, the trial court did not 
err in granting summary judgment in favor of 
the city because the former police officer’s evi- 
dence was insufficient to establish a genuine 
issue of material fact as to two essential ele- 
ments of her claim - that she refused to partici- 
pate in an illegal activity as she presented no 
evidence that anyone employed by the city ever 
suggested or required her to write an unwar- 
ranted ticket; and that the city fired her solely 
because of her refusal to participate in an 
illegal activity as there were valid and legiti- 
mate reasons for her termination, including her 
poor attitude and demeanor at work. Bige v. 
City of Etowah, — S.W.3d —, 2014 Tenn. App. 
LEXIS 789 (Tenn. Ct. App. Dec. 1, 2014), appeal 
denied, — S.W.3d —, 2015 Tenn. LEXIS 297 
(Tenn. Apr. 10, 2015). 

Former employee, African-American female, 
who worked as front office medical assistant for 
provider of health care and laboratory service, 
failed to establish that she was terminated in 
violation of the Tennessee Public Protection Act 
because she did not present evidence suggest- 
ing she was asked or instructed by anyone to 
remain silent about the alleged illegal activi- 
ties. Swanson v. Summit Med. Grp., PLLC, — 
F. Supp. 2d —, 2015 U.S. Dist. LEXIS 118370 
(E.D. Tenn. Sept. 3, 2015). 

Former employee, African-American female, 
who worked as front office medical assistant for 
provider of health care and laboratory service, 
failed to establish that she was terminated in 
violation of the Tennessee Public Protection Act 
because she did not present evidence sufficient 
for a reasonable juror to conclude that her 
participation in protected activity or refusal to 
report illegalities was the sole reason for her 
inclusion in a reduction-in-force. Swanson v. 
Summit Med. Grp., PLLC, — F. Supp. 2d —, 
2015 U.S. Dist. LEXIS 118370 (E.D. Tenn. Sept. 
3, 2015). 

Employer entitled to summary judgment on 
Tennessee Public Protection Act claim because 
employer offered evidence that it had the au- 
thority to terminate the employee based on (1) 
his inability to perform the essential functions 
of the position and (2) its discretion to not 
extend any further general unpaid leave under 
company policy. Wheeler v. Jackson Nat'l Life 
Ins. Co., — F. Supp. 2d —, 2016 U.S. Dist. 
LEXIS 13596 (M.D. Tenn. Feb. 4, 2016), affd, 
666 Fed. Appx. 453, 2016 U.S. App. LEXIS 
22423, 2016 FED App. 676N (6th Cir.). 
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Employer was entitled to summary judgment 
as to an employee’s Tennessee Public Protec- 
tion Act constructive discharge claim because 
the employee did not show the employee knew 
of illegal activity. Hardy v. Tenn. State Univ., — 
S.W.3d —, 2016 Tenn. App. LEXIS 215 (Tenn. 
Ct. App. Mar. 24, 2016). 

City was entitled to summary judgment as to 
a former firefighter’s retaliatory discharge 
claim under the Tennessee Public Protection 
Act (TPPA) because (1) the firefighter did not 
show the firefighter was fired only for activity 
protected under the TPPA, as the firefighter 
engaged in non-protected work-related conduct 
of repeatedly going outside of the chain of 
command, unprofessional conduct in public, 
and adversely affecting employee morale and 
did not show other firefighters engaging in 
similar work-related misconduct were not ter- 
minated, and (2) the city fired both the fire- 
fighter and the firefighter’s supervisor, showing 
the termination was not retaliatory but an 
effort to improve fire department morale and 
functioning. Sweat v. City of McMinnville, — 
S.W.3d —, 2018 Tenn. App. LEXIS 158 (Tenn. 
Ct. App. Mar. 23, 2018). 

Employer was entitled to summary judgment 
as to the employee’s claim for retaliatory dis- 
charge under the common law and the Tennes- 
see Public Protection Act because the employee 
failed to identify a specific statutory or regula- 
tory provision that he believed had been vio- 
lated or would be violated, and allegations 
involving questionable business practices, 
breaches of contracts, or failure to comply with 
industry standards established by private orga- 
nizations did not implicate public policy of 
violate the Act. Konvalinka v. Fuller, — S.W.3d 
—, 2019 Tenn. App. LEXIS 275 (Tenn. Ct. App. 
May 31, 2019). 

Former employee did not establish a retalia- 
tory discharge because the employee of the 
State of Tennessee, Department of Correction, 
did not provide any evidence establishing that 
the employee reported alleged illegal activity to 
outside officials or regulators. Furthermore, the 
employee’s refusal to violate internal policies 
was too remote in time to establish the requi- 
site causal connection to the employee’s termi- 
nation as a result of a reduction in force. 
Thompson v. State, — S.W.3d —, 2020 Tenn. 
App. LEXIS 135 (Tenn. Ct. App. Mar. 31, 2020). 

Worker was not an employee of the indepen- 
dent auditor and the allegations in support of 
the worker’s Tennessee Public Protection Act 
claim were broad, conclusory, and failed to 
identify any sections of the Tennessee or United 
States Code intended to protect the public 
health, safety, or welfare, and this alone caused 
the worker’s claim to fail as matter of law. 
Tidwell v. Holston Methodist Fed. Credit 
Union, — 8.W.3d —, 2020 Tenn. App. LEXIS 
291 (Tenn. Ct. App. June 25, 2020). 
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Because the worker did not allege that she 
reported her employer’s alleged wrongdoing to 
anyone besides the board and committee chair- 
persons, she had not stated a viable claim. 
Tidwell v. Holston Methodist Fed. Credit 
Union, — S.W.3d —, 2020 Tenn. App. LEXIS 
291 (Tenn. Ct. App. June 25, 2020). 


9. Protected Activity. 

Employee, who was terminated after she 
refused to delete work-related e-mails contain- 
ing confidential client health care information 
that she had forwarded from her work com- 
puter to her personal account, failed to show 
retaliation under the Tennessee Public Protec- 
tion Act because her refusal to delete the office 
e-mails was not a refusal to participate in 
illegal activities. Aldrich v. Rural Health Servs. 
Consortium, 579 Fed. Appx. 335, — F.3d —, 
2014 U.S. App. LEXIS 15567, 2014 FED App. 
625N (6th Cir. 2014). 

Employee did not show the employee’s firing 
violated T.C.A. § 50-1-304 when the employee 
did not go on test drives without dealer license 
plates and proof of insurance, because no sig- 
nificant public concern was implicated, as cars 
were clearly marked. McMillin v. Ted Russell 
Ford, Inc., —S.W.3d —, 2014 Tenn. App. LEXIS 
450 (Tenn. Ct. App. July 31, 2014). 

Trial court properly dismissed an employee’s 
claim for retaliatory discharge under the Ten- 
nessee Public Protection Act (TPPA) because 
the employee could not establish that he re- 
fused to participate in or remain silent about 
illegal activity; leaving a bandage in a sock, 
where a patient’s wound was otherwise suffi- 
ciently bandaged, was not illegal activity under 
the TPPA, and leaving the bandage in the sock 
was not abuse and neglect under the Tennessee 
Adult Protective Act. Richmond v. Vanguard 
Healthcare Servs., — S.W.3d —, 2016 Tenn. 
App. LEXIS 66 (Tenn. Ct. App. Jan. 29, 2016), 
appeal denied, Richmond v. Vanguard Health- 
care Servs., LLC, — S.W.3d —, 2016 Tenn. 
LEXIS 873 (Tenn. Nov. 16, 2016). 


10. Causation. 

Trial court did not err in granting the Ten- 
nessee Department of Mental Health and De- 
velopmental Disabilities and the Commissioner 
of the Department summary judgment because 
they presented evidence that the doctor’s posi- 
tion was included in the reduction in force since 
he was the least qualified; the doctor presented 
no evidence of an actual causal connection 
between his reports and the elimination of his 
position. Morson v. Tenn. Dep’t of Mental 
Health & Developmental Disabilities, — 
S.W.3d —, 2014 Tenn. App. LEXIS 283 (Tenn. 
Ct. App. May 14, 2014), appeal denied, — 
S.W.3d —, 2014 Tenn. LEXIS 795 (Tenn. Sept. 
18, 2014). 

Trial court properly granted a city summary 
judgment in a sergeant’s action alleging retal- 
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iatory discharge because the sergeant could not 
establish sole causation and pretext; even if the 
sergeant could establish a prima facie showing 
of sole causation, the city demonstrated legiti- 
mate, nondiscriminatory reasons for the ac- 
tions about which the sergeant complained. 
Coffey v. City of Oak Ridge, — S.W.3d —, 2014 
Tenn. App. LEXIS 564 (Tenn. Ct. App. Sept. 12, 
2014), appeal denied, — S.W.3d —, 2015 Tenn. 
LEXIS 60 (Tenn. Jan. 16, 2015). 

Trial court erred in dismissing the complaint 
where a trier of fact could have concluded from 
the officer’s evidence that his employment was 
terminated solely for his refusal to remain 
silent about the police chief’s alleged illegal 
actions. Brumley v. City of Cleveland, — S.W.3d 
—, 2015 Tenn. App. LEXIS 839 (Tenn. Ct. App. 
Oct. 15, 2015). 

City was entitled to summary judgment as to 
officers’ Tennessee Public Protection Act claim 
alleging the officers were fired for reporting 
another officer’s illegal acts because the officers’ 
failure to report the illegal activity for a year 
was a nondiscriminatory reason for the officers’ 
discharge. Jones v. City of Union City, — 
S.W.3d —, 2015 Tenn. App. LEXIS 972 (Tenn. 
Ct. App. Dec. 17, 2015). 

Officers suing a city under the Tennessee 
Public Protection Act for firing the officers after 
the officers reported another officer’s illegal 
activity did not show the city’s nonretaliatory 
reason for the discharge, which was that the 
officers waited a year to report the activity, was 
a pretext for retaliation due to a failure to fire 
other officers aware of the activity because the 
other officers were not similarly situated, as the 
other officers reported the activity shortly after 
becoming aware of it. Jones v. City of Union 
City, — S.W.3d —, 2015 Tenn. App. LEXIS 972 
(Tenn. Ct. App. Dec. 17, 2015). 

City was entitled to summary judgment 
when a former city police officer brought a 
retaliatory discharge action against the city, 
alleging that the officer was discharged solely 
because of the officer’s whistleblowing activi- 
ties, because a trier of fact could not reasonably 
have concluded that the sole reason for the 
officer’s termination was unlawful retaliation 
as the city had legitimate, non-retaliatory rea- 
sons for the officer’s termination. Weinert Vv. 
City of Sevierville, — S.W.3d —, 2019 Tenn. 
App. LEXIS 26 (Tenn. Ct. App. Jan. 23, 2019). 


11. Complaint Stated Cause of Action. 

It was error to dismiss an employee’s com- 
plaint under the Tennessee Public Protection 
Act (TPPA), alleging the employee was termi- 
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nated for refusing to remain silent about an 
employer’s failure to enact workplace violence 
policies, because the employee alleged a viola- 
tion of the Occupational Safety and Health 
Act’s general duty clause which implicated im- 
portant public policy concerns in Tennessee, 
which satisfied the TPPA’s “illegal act” require- 
ment. Davis v. Vanderbilt Univ. Med. Ctr., — 
S.W.3d —, 2020 Tenn. App. LEXIS 349 (Tenn. 
Ct. App. Aug. 5, 2020). 


13. No Right to Jury Trial. 

Employee was not entitled to a jury trial on 
his retaliation claim because such claims were 
not “brought under” the Governmental Tort 
Liability Act, but were brought under the Ten- 
nessee Public Protection Act, an independent 
statute that established its own rights and 
remedies, no similar statute of general applica- 
tion afforded the employee a right to trial by 
jury, the civil procedure rule was merely de- 
scriptive of the constitutional right to a jury 
trial and did not itself confer an independent 
right to trial by jury, and the employee was not 
entitled to a jury trial under the state constitu- 
tion on his claim where the claim did not exist 
at common law. Young v. City of Lafollette, 479 
S.W.3d_ 785, 2015 Tenn. LEXIS 695 (Tenn. Aug. 
26, 2015). 


14. Burden of Proof. 

Because an employee’s cause of action ac- 
crued in 2013, the burden-shifting framework 
under the statute applied to the motion for 
summary judgment filed by a doctor and nurse 
practitioner. Richmond v. Vanguard Healthcare 
Servs., — S.W.3d —, 2016 Tenn. App. LEXIS 66 
(Tenn. Ct. App. Jan. 29, 2016), appeal denied, 
Richmond v. Vanguard Healthcare Servs., LLC, 
— §.W.3d —, 2016 Tenn. LEXIS 873 (Tenn. Nov. 
16, 2016). 


15. Attorney Fees. 

There was no dispute that under the statute, 
appellant was entitled to reasonable attorney 
fees incurred in prosecuting her action, but 
even assuming the trial court was permitted to 
determine the appropriate hourly rate in the 
locality in the absence of proof, the trial court 
failed to do so in a way that afforded meaning- 
ful appellate review; the trial court did not 
discuss the experience of counsel and did not 
say what it believed to be the proper market 
rate, and remand was required. Smith v. All 
Nations Church of God, — S.W.3d —, 2020 
Tenn. App. LEXIS 535 (Tenn. Ct. App. Nov. 25, 
2020). 


50-1-312. Adverse employment action for transporting or storing fire- 
arm or ammunition in employer parking area prohibited 


— Cause of action. 


(a) For the purposes of this section: 
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(1) “Employee” means a natural person who performs services for an 
employer for valuable consideration and who possesses a valid handgun 
carry permit recognized in this state; and 

(2) “Employer” means a person, association, or legal or commercial entity 
receiving services from an employee and, in return, giving compensation of 
any kind to the employee. 

(b)(1)(A) No employer shall discharge or take any adverse employment 
action against an employee solely for transporting or storing a firearm or 
firearm ammunition in an employer parking area in a manner consistent 
with § 39-17-1313(a). 

(B) An employee discharged, or subject to an adverse employment 
action, in violation of subdivision (b)(1)(A) shall have a cause of action 
against the employer to enjoin future acts in violation of this section and 
to recover economic damages plus reasonable attorney fees and costs. 

(C) Any action brought under this section shall be filed in the chancery 
or circuit court having jurisdiction in the county where the alleged 
violation of subdivision (b)(1)(A) occurred. 

(2) In any action brought pursuant to this section, the employee shall have 
the burden of establishing a prima facie case of discharge, or adverse 
employment action, based solely on the employee’s transporting or storing a 
firearm or firearm ammunition in the employer’s parking area in a manner 
consistent with $ 39-17-1313(a). If the employee satisfies this burden, the 
burden shall then be on the employer to produce evidence that one (1) or more 
legitimate reasons existed for the employee’s discharge or adverse employ- 
ment action. The burden on the employer is one of production and not 
persuasion. If the employer produces such evidence, the presumption of 
discharge, or adverse employment action, raised by the employee’s prima facie 
case is rebutted, and the burden shifts to the employee to demonstrate that the 
reason given by the employer was not the true reason for the employee’s 
discharge, or adverse employment action, and that the stated reason was a 
pretext for discharge or adverse employment action. The allocations of 
burdens of proof set out in this subdivision (b)(2) shall apply at all stages of 
the proceedings, including motions for summary judgment. The employee at 
all times retains the burden of persuading the trier of fact that the employee 
has been the victim of discharge, or adverse employment action, based solely 
on the employee’s adherence with § 39-17-1313(a). 

(3) The employee has one (1) year from the date of termination of employ- 
ment, or the date of adverse employment action, to file an action pursuant to - 
this section. 

(c) The presence of a firearm or ammunition within an employer’s parking 
area in accordance with § 39-17-1313 does not by itself constitute a failure by 
the employer to provide a safe workplace. 

(d) Except as otherwise provided in § 39-17-1313 for parking areas, nothing 
in this section shall be construed as prohibiting an employer from prohibiting 
firearms or firearm ammunition on the premises of the employer. 


History. Compiler’s Notes. 
Acts 2015, ch. 80, § 1. Acts 2015, ch. 80, § 2 provided that the act 
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shall apply to employee terminations, and ad- 
verse employment actions, occurring on and 
after July 1, 2015. 


50-1-502 


Effective Dates. 
Acts 2015, ch. 80, § 2. July 1, 2015. 


PART 5 
HEALTHY WORKPLACE ACT 


50-1-501. Short title. 


Attorney General Opinions. 

Each “employer” may adopt a policy conform- 
ing to T.C.A. § 50-1-503(b). When the employer 
is a local governmental entity, such as a county 
or a municipality, the question of who has 
authority within that local governmental entity 
to adopt such a policy is a matter of local law 
and will depend in each case on the particular 
charter of the local government, its ordinances, 
rules, and regulations. OAG 15-01, 2015 Tenn. 
AG LEXIS 1 (1/6/15). 

The Healthy Workplace Act of 2014 does not 
create a new cause of action against state or 
local employers or against state or local em- 
ployees for abusive conduct in the workplace. It 
appears that when a state or local government 
complies with the policy-adoption requirement 


50-1-502. Part definitions. 
As used in this part: 


of T.C.A. § 50-1-503(b), that entity would, un- 


der certain circumstances, acquire a specific 
supplement to the immunity already applicable 
under the Governmental Tort Liability Act 
(GTLA) and the Tennessee Claims Commission 
Act. OAG 15-01, 2015 Tenn. AG LEXIS 1 
(1/6/15). 

The Healthy Workplace Act extends to quasi- 
governmental entities. “Employer” is defined in 
the Act as any agency, county, metropolitan 
government, municipality, or other political 
subdivision of the state. The definition of 
“agency” in the Act includes all boards, offices, 
and other agencies of the executive, legislative, 
or judicial branches of government. OAG 15-01, 
2015 Tenn. AG LEXIS 1 (1/6/15). 


(1) “Abusive conduct” means acts or omissions that would cause a reason- 
able person, based on the severity, nature, and frequency of the conduct, to 
believe that an employee was subject to an abusive work environment, such 


as: 


(A) Repeated verbal abuse in the workplace, including derogatory 


remarks, insults, and epithets; 


(B) Verbal, nonverbal, or physical conduct of a threatening, intimidat- 
ing, or humiliating nature in the workplace; or 
(C) The sabotage or undermining of an employee’s work performance in 


the workplace; 


(2) “Agency” means any department, commission, board, office or other 
agency of the executive, legislative or judicial branch of state government; 

(3) “Employee” means an employee of any county, metropolitan govern- 
ment, municipality, or other political subdivision of this state; 

(4) “Employer” means a private employer and a state or local governmental 


entity; 


(5) “Harassment” means two (2) or more instances of contact serving no 


legitimate purpose directed at an employee, in connection with that person’s 
status as an employee, that a reasonable person would consider alarming, 
threatening, intimidating, abusive, or emotionally distressing and that does 
or reasonably could interfere with the performance of the employee’s duties; 
and 

(6) “Instance of contact” means a direct communication or physical touch- 


ing. 


50-1-503 


History. 
Acts 2014, ch. 997, § 1; 2019, ch. 214, § 1; 
A019 chao Lie 


Amendments. 

The 2019 amendment by ch. 214 rewrote the 
definition of “employer” which read: “‘Em- 
ployer’ means any agency, county, metropolitan 
government, municipality, or other political 
subdivision of this state.” 

The 2019 amendment by ch. 331 added the 
definitions of “employee”, “harassment” and 
“instance of contact”. 


Effective Dates. 
Acts 2019, ch. 214, § 3. April 23, 2019. 
Acts 2019, ch. 331, § 3. May 10, 2019. 


Attorney General Opinions. 

The Healthy Workplace Act extends to quasi- 
governmental entities. “Employer” is defined in 
the Act as any agency, county, metropolitan 
government, municipality, or other political 
subdivision of the state. The definition of 
“agency” in the Act includes all boards, offices, 
and other agencies of the executive, legislative, 
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or judicial branches of government. OAG 15-01, 
2015 Tenn. AG LEXIS 1 (1/6/15). 

The Healthy Workplace Act of 2014 does not 
create a new cause of action against state or 
local employers or against state or local em- 
ployees for abusive conduct in the workplace. It 
appears that when a state or local government 
complies with the policy-adoption requirement 
of T.C.A. § 50-1-503(b), that entity would, un- 
der certain circumstances, acquire a specific 
supplement to the immunity already applicable 
under the Governmental Tort Liability Act 
(GTLA) and the Tennessee Claims Commission 
Act. OAG 15-01, 2015 Tenn. AG LEXIS 1 
(1/6/15). 

Each “employer” may adopt a policy conform- 
ing to T.C.A. § 50-1-503(b). When the employer 
is a local governmental entity, such as a county 
or a municipality, the question of who has 
authority within that local governmental entity 
to adopt such a policy is a matter of local law 
and will depend in each case on the particular 
charter of the local government, its ordinances, 
rules, and regulations. OAG 15-01, 2015 Tenn. 
AG LEXIS 1 (1/6/15). 


50-1-503. Development of model policy for employers to prevent abu- 
sive conduct in the workplace — Requirements of 


policy. 


Attorney General Opinions. 

The Healthy Workplace Act extends to quasi- 
governmental entities. “Employer” is defined in 
the Act as any agency, county, metropolitan 
government, municipality, or other political 
subdivision of the state. The definition of 
“agency” in the Act includes all boards, offices, 
and other agencies of the executive, legislative, 
or judicial branches of government. OAG 15-01, 
2015 Tenn. AG LEXIS 1 (1/6/15). 

The Healthy Workplace Act of 2014 does not 
create a new cause of action against state or 
local employers or against state or local em- 
ployees for abusive conduct in the workplace. It 
appears that when a state or local government 
complies with the policy-adoption requirement 
of T.C.A. § 50-1-503(b), that entity would, un- 
der certain circumstances, acquire a specific 
supplement to the immunity already applicable 
under the Governmental Tort Liability Act 
(GTLA) and the Tennessee Claims Commission 
Act. OAG 15-01, 2015 Tenn. AG LEXIS 1 
(1/6/15). 

Each “employer” may adopt a policy conform- 
ing to T.C.A. § 50-1-503(b). When the employer 
is a local governmental entity, such as a county 
or a municipality, the question of who has 
authority within that local governmental entity 
to adopt such a policy is a matter of local law 
and will depend in each case on the particular 


charter of the local government, its ordinances, 
rules, and regulations. OAG 15-01, 2015 Tenn. 
AG LEXIS 1 (1/6/15). 

The Healthy Workplace Act of 2014 does not 
constitute an unlawful delegation of legislative 
authority in violation of the Tennessee Consti- 
tution. OAG 15-39, 2015 Tenn. AG LEXIS 40 
(4/22/15). 

If proposed legislation, HB 856/SB 815, 111th 
Tenn. Gen. Assem. (2019) [this bill did become 
law and was enacted as chapter 214 of the 
Public Acts of 2019], which would add private 
employers to the entities covered by the 
Healthy Workplace Act, becomes law, private 
employers who adopted the statutorily required 
anti-bullying policies would receive the same 
immunity under the Act as do public employers 
who adopt such policies. A private employer 
who had not adopted the model anti-bullying 
policy would not be immune from suit unless 
the employer had adopted an anti-bullying ' 
policy that satisfied the requirements of T.C.A. 
§ 50-1-503(b). Furthermore, the proposed lan- 
guage that would be added to T.C.A. § 50-1-504 
makes it clear that neither the Act nor the 
proposed legislation creates a cause of action 
against employers—public or private—who fail 
to adopt the model policy or a policy that 
satisfies the requirements of T.C.A. § 50-1- 
503(b). OAG 19-04, 2019 Tenn. AG LEXIS 4 
(4/3/2019). 
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50-1-504. Immunity of employer when policy adopted — Cause of 
action against employer not created. 


(a) Notwithstanding § 29-20-205, if an employer adopts the model policy 
created by TACIR pursuant to § 50-1-503(a) or adopts a policy that conforms 
to the requirements set out in § 50-1-503(b), then the employer is immune 
from suit for any employee’s abusive conduct that results in negligent or 
intentional infliction of mental anguish. Nothing in this section limits the 
personal liability of an employee for any abusive conduct in the workplace. 

(b) Nothing in this section creates a cause of action against an employer who 
does not adopt the model policy created by TACIR pursuant to § 50-1-503(a) or 


adopt a policy conforming to the requirements set out in § 50-1-503(b). 


History. 
Acts 2014, ch. 997, § 1; 2019, ch. 214, § 2. 


Amendments. 

The 2019 amendment, in (a), substituted “is 
immune” for “shall be immune” in the first 
sentence, and substituted “limits” for “shall be 
construed to limit” in the second sentence; and 


added (b). 


Effective Dates. 
Acts 2019, ch. 214, § 3. April 23, 2019. 


Attorney General Opinions. 

The Healthy Workplace Act extends to quasi- 
governmental entities. “Employer” is defined in 
the Act as any agency, county, metropolitan 
government, municipality, or other political 
subdivision of the state. The definition of 
“agency” in the Act includes all boards, offices, 
and other agencies of the executive, legislative, 
or judicial branches of government. OAG 15-01, 
2015 Tenn. AG LEXIS 1 (1/6/15). 

Each “employer” may adopt a policy conform- 
ing to T.C.A. § 50-1-503(b). When the employer 
is a local governmental entity, such as a county 
or a municipality, the question of who has 
authority within that local governmental entity 
to adopt such a policy is a matter of local law 
and will depend in each case on the particular 
charter of the local government, its ordinances, 
rules, and regulations. OAG 15-01, 2015 Tenn. 
AG LEXIS 1 (1/6/15). 

The Healthy Workplace Act of 2014 does not 
create a new cause of action against state or 
local employers or against state or local em- 
ployees for abusive conduct in the workplace. It 


appears that when a state or local government 
complies with the policy-adoption requirement 
of T.C.A. § 50-1-503(b), that entity would, un- 
der certain circumstances, acquire a specific 
supplement to the immunity already applicable 
under the Governmental Tort Liability Act 
(GTLA) and the Tennessee Claims Commission 
Act. OAG 15-01, 2015 Tenn. AG LEXIS 1 
(1/6/15). 

The Healthy Workplace Act of 2014 does not 
constitute an unlawful delegation of legislative 
authority in violation of the Tennessee Consti- 
tution. OAG 15-39, 2015 Tenn. AG LEXIS 40 
(4/22/15). 

If proposed legislation, HB 856/SB 815, 111th 
Tenn. Gen. Assem. (2019) [this bill did become 
law and was enacted as chapter 214 of the 
Public Acts of 2019], which would add private 
employers to the entities covered by the 
Healthy Workplace Act, becomes law, private 
employers who adopted the statutorily required 
anti-bullying policies would receive the same 
immunity under the Act as do public employers 
who adopt such policies. A private employer 
who had not adopted the model anti-bullying 
policy would not be immune from suit unless 
the employer had adopted an anti-bullying 
policy that satisfied the requirements of T.C.A. 
§ 50-1-503(b). Furthermore, the proposed lan- 
guage that would be added to T.C.A. § 50-1-504 
makes it clear that neither the Act nor the 
proposed legislation creates a cause of action 
against employers—public or private—who fail 
to adopt the model policy or a policy that 
satisfies the requirements of T.C.A. § 50-1- 
503(b). OAG 19-04, 2019 Tenn. AG LEXIS 4 
(4/3/2019). 


50-1-505. Injunction against person who commits harassment against 
employee of county, municipal, or metropolitan govern- 


ment. 


A county, municipal, or metropolitan government may, through its attorney, 
seek an injunction against a person who commits harassment against an 
employee. The injunction may be sought in any court of competent jurisdiction 
having the power to grant injunctions. Nothing in this section shall be 
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construed to authorize any cause of action unrelated to a person’s status as an 
employee. 


History. Effective Dates. 
Acts 2019, ch. 331, § 2. Acts 2019, ch. 331, § 3. May 10, 2019. 


50-1-506. Injunction against person who commits harassment against 
state employee. 


(a) The state may, through the office of the attorney general, seek an 
injunction against a person who commits harassment against a state em- 
ployee. The injunction may be sought in any court of competent jurisdiction 
having the power to grant injunctions. This section does not authorize any 
cause of action unrelated to a person’s status as a state employee. This section 
does not authorize a court to issue an injunction prohibiting activities that are 
protected by the constitutions of this state or the United States, including, but 
not limited to, political speech. 

(b) Notwithstanding § 50-1-502, as used in this section, “state employee” 
has the same meaning as defined in § 8-42-101. 


History. Effective Dates. 
Acts 2020, ch. 694, § 1. Acts 2020, ch. 694, § 2, June 11, 2020. 
PART 7 


TENNESSEE LAWFUL EMPLOYMENT ACT 


50-1-703. Duties of employers — Office of employment verification 
assistance — Application — Complaints for violations — 
Commissioner’s order on finding of violation — Penalties. 


(a)(1) Employers shall: 

(A) For non-employees, request and maintain a copy, pursuant to 
subdivision (a)(4), of any one (1) of the following documents prior to the 
non-employee providing labor or services: 

(i) A valid Tennessee driver license or photo identification license 
issued by the department of safety; 

(ii) A valid driver license or photo identification license issued by 
another state where the issuance requirements are at least as strict as 
those in this state, as determined by the department. The commissioner, 
in consultation with the department of safety, shall determine which , 
states have issuance requirements that are at least as strict as this 
state, and shall develop, and periodically update, a publicly accessible 
list of such states on the department’s web site; 

(iii) An official birth certificate issued by a United States state, 
jurisdiction or territory; 

(iv) A United States government-issued certified birth certificate; 

(v) A valid, unexpired United States passport; 

(vi) A United States certificate of birth abroad (DS-1350 or FS-545); 

(vii) A report of birth abroad of a citizen of the United States 
(FS-240); 
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(viii) A certificate of citizenship (N560 or N561); 

(ix) A certificate of naturalization (N550, N570 or N578); 

(x) A United States citizen identification card (I-197 or I-179); or 

(xi) Valid alien registration documentation or other proof of current 
immigration registration recognized by the United States department of 
homeland security that contains the individual’s complete legal name 
and current alien admission number or alien file number (or numbers if 
the individual has more than one (1) number); and 
(B) For employees, either: 

(i) Request and maintain a copy, pursuant to subdivision (a)(4), of any 
one (1) of the documents described in (a)(1)(A)(G)-(xi) prior to the 
employee providing labor or services; or 

(i1)(a) Enroll in the E-Verify program prior to hiring an employee; 

(b) Verify the work authorization status of the employee hired by 
using the E-Verify program; and 

(c) Maintain a record of any results generated by the E-Verify 
program for that particular employee in a manner consistent with 

subdivision (a)(4). 

(2)(A) An employer who verifies the work authorization status of an 
employee pursuant to subdivision (a)(1)(B)Gi) has not violated § 50-1- 
103(b) with respect to the particular employee if the employer meets the 
requirements in § 50-1-103(d). 

(B) No employer shall prevail in any proceeding where a violation of 
§ 50-1-103 is alleged if the sole evidence presented by the employer is 
evidence of compliance with subdivisions (a)(1)(A) or (a)(1)(B)Q@). 
(3) No employer shall be in violation of subdivision (a)(1)(B) or subsection 


(b) if the employer has requested, but has not received, assistance pursuant to 
subdivision (a)(6). 


(4) An employer shall maintain: 

(A) A record of results generated by the E-Verify program pursuant to 
(a)(1)(B)Gi) with respect to an employee for three (3) years after the date 
of the employee’s hire or for one (1) year after the employee’s employment 
is terminated, whichever is later; and 

(B) Documentation received pursuant to subdivisions (a)(1)(A) and 
(a)(1)(B)G) for three (3) years after the documentation is received by the 
employer or for one (1) year after the employee or non-employee ceases to 
provide labor or services for the employer, whichever is later. 

(5) Nothing in this section shall be construed to prevent an employer from 


contracting with or otherwise obtaining the services of an E-Verify employer 
agent, or similar third party, for the purpose of complying with subdivision 


(a)(1)(B) (ii). 


(6) There is created within the department the office of employment 


verification assistance. The department is authorized to enter into any 
memorandum of understanding or other agreement required by the E-Verify 
program to operate this office. If an employer does not have Internet access, 
then the office shall, at no charge to the employer, enroll the employer in the 
E-Verify program or conduct work authorization status checks of the employ- 
er’s employees by using the E-Verify program; provided, that the employer 
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signs a prescribed form, under penalty of perjury, attesting to the employer's 

lack of Internet access and completes any paperwork required by the E-Verify 

program to permit the office to provide such assistance. 

(7) Except as otherwise provided in subsection (c), the department shall 
conduct an investigation concerning an employer’s compliance with subdivi- 
ston (a)(1) or subsection (b) in conjunction with any pending inquiry, 
investigation, or inspection of the employer by the department, or any 
successor agencies thereto. If the commissioner determines that the investt- 
gation report contains evidence of a violation of subdivision (a)(1) or 
subsection (b), then the commissioner shall issue a notice and initial order 
pursuant to subdivision (d)(1). 

(b) Notwithstanding subdivision (a)(1)(B), private employers with fifty (50) 
or more employees, on or after January 1, 2017, shall comply with the 
requirements in subdivision (a)(1)(B)(ii); provided, that such employers shall 
only be required to use the E-Verify program to verify the work authorization 
status of employees hired on or after January 1, 2017. 

(c)(1) Any lawful resident of this state or employee of a federal agency may 

file a complaint alleging a violation of subdivision (a)(1) or subsection (b) to 

the department. The complaint shall, at a minimum, include the name of the 
individual filing the complaint, and satisfactory evidence of a violation as 
determined by the commissioner. 

(2) On receipt of a complaint, the commissioner shall determine if the 
complaint contains satisfactory evidence of a violation of subdivision (a)(1) or 
subsection (b); provided, that the commissioner shall inform the individual 
filing the complaint the basis for such determination. The commissioner shall 
not investigate complaints that are based solely on race, color or national 
origin. 

(3) If the commissioner determines that the investigation report contains 
evidence of a violation of subdivision (a)(1) or subsection (b), then the 
commissioner shall issue a notice and initial order pursuant to subdivision 
(d)(1). Upon request by the employer, the department shall provide the 
employer with the name of the individual filing a complaint if a complaint is 
filed. 

(4) [Deleted by 2016 amendment. ] 

(d)(1) If the commissioner determines that an employer has violated subdi- 

vision (a)(1) or subsection (b), pursuant to subdivision (a)(7) or (c)(3), or 

determines that an employer has violated § 50-1-704, then the commis- 
sioner shall issue a notice and initial order that shall include, at a minimum: 
(A) The commissioner’s findings and determinations; 
(B) The penalties that will apply pursuant to subsections (f)-(j); 
(C) The process to request a contested case hearing; and 
(D) The process by which the commissioner shall waive all penalties for 

a first violation as provided in subdivision (d)(3). 

(2) An employer shall have the right to appeal, pursuant to the Uniform 
Administrative Procedures Act, compiled in title 4, chapter 5, a notice and 
initial order issued by the commissioner pursuant to this section; provided, 
that the employer sends written notice to the commissioner within thirty (30) 
days of the date of the notice and initial order. If the employer fails to send 
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such written notice, then the contested case hearing process is waived. 

(3) The commissioner shall issue a warning in lieu of all penalties for a 
first violation of subdivision (a)(1) or subsection (b) if: 

(A) The employer complies with all remedial action requested by the 
department to remedy the violation of subdivision (a)(1) and subsection (b) 
within forty-five (45) days of the date of the notice and initial order; and 

(B) The commissioner determines that the violation of subdivision 
(a)(1) or subsection (b) was not a knowing violation. 

(e) If the commissioner does not issue a warning in lieu of penalties 
pursuant to subdivision (d)(3), then the notice and initial order shall be 
deemed a final order not subject to further review. If there is a contested case 
hearing, the commissioner shall issue a final order. If the employer does not 
timely remedy the violations within forty-five (45) days of receipt of the notice 
and initial order, the notice and initial order shall be deemed a final order, not 
subject to further review. If a contested case hearing is conducted or a final 
order is otherwise required to be issued, then the commissioner shall issue a 
final order. The final order shall include, at a minimum, the types of evidence 
required from the private employer in order to avoid suspension of the private 
employer’s license under subdivision (f)(3). 

(f)(1) If the commissioner issues a final order, or a notice and initial order is 

deemed a final order, not subject to further review, for a violation of 

subdivision (a)(1) by a private employer, or a violation of § 50-1-704, then 
the commissioner shall assess the following civil penalties: 

(A) Five hundred dollars ($500) for a first violation; 

(B) One thousand dollars ($1,000) for a second violation; or 

(C) Two thousand five hundred dollars ($2,500) for a third or subse- 
quent violation. 

(2)(A) In addition to the civil penalties provided in subdivision (f)(1), the 

commissioner shall also assess the following civil penalties: 

(i) For a first violation, five hundred dollars ($500) for each employee 

or non-employee not verified pursuant to subdivisions (a)(1)(A) and (B); 

(ii) For a second violation, one thousand dollars ($1,000) for each 
employee or non-employee not verified pursuant to subdivisions 

(a)(1)(A) and (B); or 

(iii) For a third or subsequent violation, two thousand five hundred 
dollars ($2,500) for each employee or non-employee not verified pursu- 

ant to subdivisions (a)(1)(A) and (B). 

(B) In addition to the civil penalties provided in subdivisions (f)(1) and 
(f)(2)(A), the commissioner shall also assess a monetary penalty in the 
amount of five hundred dollars ($500) for any employer that knowingly 
violates subsection (b) and additional penalties in the amount of five 
hundred dollars ($500) per day for each day that such violation of 
subsection (b) continues to exist, beginning forty-five (45) days after the 
notice and initial order is received by the employer. 

(3) The private employer shall submit to the commissioner evidence of 
compliance with subdivision (a)(1) and subsection (b) within forty-five (45) 
days of the final order. If the private employer fails to submit such documen- 
tation, then the commissioner shall request an order consistent with § 4-5- 
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320, requiring the appropriate local government with respect to business 
licensure pursuant to title 67, chapter 4, to suspend the private employer’s 
license until the employer remedies the violation; provided, however, if the 
private employer’s license has also been suspended pursuant to $ 50-1- 
103(e)(1)(A) or (B), then the license shall remain suspended until the 
expiration of the period provided for in § 50-1-103(e)(1)(A) or (B). 

(g) A second or subsequent violation of subdivision (a)(1) or subsection (b) 
shall accrue from a separate inquiry conducted under subdivision (a)(7) or 
(c)(3). 

(h) All moneys collected pursuant to this section shall be deposited into the 
lawful employment enforcement fund created by § 50-1-708. 

(i) The penalties described in this section shall not be mutually exclusive, 
and may be imposed in conjunction with any applicable penalties as provided 
by law. 

(j) If the commissioner issues a final order, or a notice and initial order is 
deemed a final order, not subject to further review, for a violation of subdivision 
(a)(1) or subsection (b) by a governmental entity, then the commissioner shall 
post the violation on the department’s web site as provided in § 50-1-705. If 
the employer does not timely remedy the violations within forty-five (45) days 
of receipt of the notice and initial order, the notice and initial order shall be 
deemed a final order, not subject to further review. If a contested case hearing 
is conducted or a final order is otherwise required to be issued, then the 
commissioner shall issue a final order. 


History. 
Acts 2011, ch. 436, § 5; 2018, ch. 147, §§ 1-6; 
2016, ch. 828, §§ 1-19, 21. 


Compiler’s Notes. 

Acts 2016, ch. 828, § 22 provided that the 
act, which amended this section, shall apply to 
violations occurring on and after July 1, 2016. 


Amendments. 

The 2016 amendment, in (a)(1)(A) and 
(a)(1)(B)G), deleted “on or after the phase-in 
period applicable to the particular size em- 
ployer described in subsection (b)” following 
“labor or services”; in (a)2)(B)(i)(a), deleted “on 
or after the applicable phase-in period de- 
scribed in subsection (b)”; in (a)(8), inserted “or 
subsection (b)” following “subdivision 
“(a)(1)(B)”; in (a)(6), deleted “, and shall create 
no more than one (1) full-time administrative 
position to staff the office” following “operate 
this office,”; rewrote (a)(7), which read: “Except 
as otherwise provided in subsection (c), the 
department shall conduct an inquiry concern- 
ing an employer’s compliance with subdivision 
(a)(1) in conjunction with any pending inquiry, 
investigation, or inspection of the employer by 
the department’s division of labor standards or 
workers’ compensation division, or any succes- 
sor divisions thereto. When conducting an in- 
quiry, the commissioner shall provide written 
notification to the employer of the inquiry and a 
request for documentation establishing compli- 


ance with subdivision (a)(1). The employer 
shall provide such documentation to the com- 
missioner within thirty (30) days from the date 
the employer received the department’s re- 
quest. If the employer fails to respond with 
documentation establishing compliance with 
subdivision (a)(1) within the thirty-day period, 
then the commissioner shall issue an initial 
order pursuant to subsection (d).”; rewrote (b), 
which read: 

“(b)(1) On or after January 1, 2012, subsec- 
tion (a) shall apply to: 

“(A) Governmental entities; and 

“(B) Private employers with employees of five 
hundred (500) or more. 

“(2) On or after July 1, 2012, subsection (a) 
shall apply to private employers with employ- 
ees of two hundred (200) to four hundred 
ninety-nine (499). , 

“(3) On or after January 1, 2013, subsection 
(a) shall apply to private employers with em- 
ployees of six (6) to one hundred ninety-nine 
(199).”; in (c)(1) and (c)(2), added all occur- 
rences of “or subsection (b)” and “and subsec- 
tion (b)”; rewrote (c)(3), which read: “If the 
commissioner determines that the complaint 
contains satisfactory evidence of a violation of 
subdivision (a)(1), then the commissioner shall 
conduct an inquiry. When conducting an in- 
quiry, the commissioner shall provide written 
notification to the employer of the alleged vio- 
lation of subdivision (a)(1) and a request for 


19 EMPLOYMENT RELATIONSHIP AND PRACTICES 


documentation establishing compliance with 
subdivision (a)(1). The employer shall provide 
such documentation to the commissioner 
within thirty (30) days from the date the em- 
ployer received the department’s request. Upon 
request by the employer, the department shall 
provide the employer with the name of the 
individual filing a complaint.”; deleted (c)(4), 
which read: “Upon the expiration of the thirty- 
day period in subdivision (c)(3), the commis- 
sioner shall make a determination of whether a 
violation of subdivision (a)(1) occurred. If the 
employer fails to provide documentation estab- 
lishing compliance with subdivision (a)(1) 
within the thirty-day period, then the commis- 
sioner shall issue an initial order pursuant to 
subdivision (d)(1). If documentation is submit- 
ted within the thirty-day period, then the com- 
missioner shall determine whether there is 
clear and convincing evidence of a violation of 
subdivision (a)(1) based on the documentation 
submitted, the evidence from the complaint, 
and other applicable evidence.”; in (d)(1), in the 
first sentence, inserted “or subsection (b),” fol- 
lowing “violated subdivision (a)(1),” substituted 
“(c)(3)” for “(c)(4)” and “issue a notice and initial 
order” for “issue an initial order”; in (d)(1)(B), 
substituted “pursuant to subsections (f)-(j)” for 
“Sf a final issue is ordered”; in (d)(2), substituted 
“a notice and initial order” for “an initial order” 
and “the notice and initial order” for “the initial 
order”; in (d)(3)(A), substituted “forty-five (45) 
days” for “sixty (60) days” and “notice and 
initial order” for “initial order”; in (e), following 
“then, the” in the first sentence, substituted 
“notice and initial order shall be deemed a final 
order not subject to further review. If there is a 
contested case hearing, the commissioner shall 
issue a final order. If the employer does not 
timely remedy the violations within forty-five 
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(45) days of receipt of the notice and initial 
order, the notice and initial order shall be 
deemed a final order, not subject to further 
review.” for “commissioner shall issue a final 
order on the date the contested case hearing 
concludes or is waived and assess penalties in 
accordance with subsections (f)-(j).”; at the be- 
ginning of (f)(1), substituted the present lan- 
guage for “If the commissioner issues a final 
order for a violation of subdivision (a)(1) by a 
private employer, or a violation of § 50-1-704, 
then the commissioner shall assess”; rewrote 
(f)(2), which read: “In addition to the civil 
penalties provided in subdivision (f)(1), the 
commissioner shall also assess the following 
civil penalties: 

“(A) For a first violation, five hundred dollars 
($500) for each employee or non-employee not 
verified pursuant to subdivisions (a)(1)(A) and 
(B); 

“(B) For a second violation, one thousand 
dollars ($1,000) for each employee or non-em- 
ployee not verified pursuant to subdivisions 
(a)(1)(A) and (B); or 

“(C) For a third or subsequent violation, two 
thousand five hundred dollars ($2,500) for each 
employee or non-employee not verified pursu- 
ant to subdivisions (a)(1)(A) and (B).” ; in (f)(3), 
in the first sentence, substituted “subdivision 
(a)(1) or subsection (b) within forty-five (45) 
days” for “subdivision (a)(1) within sixty (60) 
days”; in (g), substituted “subdivision (a)(1) or 
subsection (b)” for “subdivision (a)(1)”; and re- 
wrote (j), which read: “If the commissioner 
issues a final order for a violation of subdivision 
(a)(1) by a governmental entity, then the com- 
missioner shall post the violation on the depart- 
ment’s web site as provided in § 50-1-705.” 


Effective Dates. 
Acts 2016, ch. 828, § 22. July 1, 2016. 


50-1-705. Posting of list of employers against whom final orders is- 
sued. 


(a) Beginning February 1, 2012, and on a monthly basis thereafter, the 
department shall post a publicly accessible list on the department’s web site of 
any employer against whom a final order has been issued pursuant to this 
part. 

(b) The list required to be posted pursuant to this section shall state, at a 
minimum, the employer’s name, the place of business of a private employer 
where the violation occurred, a brief description of the violation, a designation 
of the violation as a first or subsequent violation, and any penalties that have 
been assessed against the employer. 

(c) The list shall remain on the web site for such time as determined by the 
commissioner. 

(d) The department shall electronically transmit a report to each member of 
the general assembly of the total number of final orders issued pursuant to this 
part, and the total number of violations of § 12-3-309, by December 1, 2016, 
and each December 1 thereafter. 


50-1-801 
History. 
Acts 2011, ch. 436, § 5; 2016, ch. 676, § 1. 


Amendments. 
The 2016 amendment added (d). 
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Effective Dates. 
Acts 2016, ch. 676, § 2. July 1, 2016. 


PART 8 
RETALIATORY DISCHARGE 


50-1-801. Burden of proof in case of retaliatory discharge. 


NOTES TO DECISIONS 


ANALYSIS 


iP Construction. 
2. Burdens of Proof. 


1. Construction. 

Statute does not in itself provide a cause of 
action; rather, that statute supplies a burden of 
proof relevant to wrongful discharge claims. 
Clark v. Metro. Gov’t of Nashville, — S.W.3d —, 
2017 Tenn. App. LEXIS 226 (Tenn. Ct. App. Apr. 
3, 2017). 

Appellee asserted one claim purportedly un- 
der the statute, but the court construed the 
claim as one for retaliatory discharge under 
common law. Parker v. ABC Techs., Inc., — 
S.W.3d —, 2021 Tenn. App. LEXIS 65 (Tenn. Ct. 
App. Feb. 25, 2021). 


2. Burdens of Proof. 

Circuit court properly granted summary 
judgment to an employer on its former internal 
police officers’ claims for employment discrimi- 
nation and retaliation because they failed to 
establish a prima facie case of racial or age 
discrimination where they were all terminated 
together despite color or age, the basis for 
retaliation cited by five the officers occurred 
after they were terminated, and the other two 
officers’ claims were barred inasmuch as they 
accepted severance agreements and signed re- 
lease Lawrence v. Chattanooga-Hamilton Cty. 
Hosp. Auth., — S.W.3d —, 2017 Tenn. App. 
LEXIS 674 (Tenn. Ct. App. Oct. 6, 2017). 


PART 9 
EXCLUSIVE BARGAINING REPRESENTATIVE 


50-1-901. Designating an exclusive bargaining representative. 


Law Reviews. 

Does “Why” or “What” Matter: Should Sec- 
tion 302 Apply to Card Check Neutrality Agree- 
ments, 45 U. Mem. L. Rev. 249 (2014). 


Attorney General Opinions. 
Acts 2011, ch. 502 does not conflict with 


federal law and is not preempted by federal 
law; it does not violate the United States Con- 
stitution. OAG 11-54, 2011 Tenn. AG LEXIS 56 
(7/6/11). 


CHAPTER 2 
WAGE REGULATIONS 


Part 1. General Provisions 


Section 


50-2-103. Payment of employees in private employments. 


50-2-111. Application of chapter. 


Part 2. Sex Discrimination 


50-2-207. [Repealed.] 


mk WAGE REGULATIONS 


50-2-103 


PART 1 
GENERAL PROVISIONS 


50-2-101. Prospective employee to be informed as to wages — Excep- 


tions — Enforcement. 


NOTES TO DECISIONS 


1. Applicability. 

Dismissal of inmate’s claims under the Ten- 
nessee Wage Regulation Act, specifically T.C.A. 
§ 50-2-101 et seq., was appropriate because the 
inmates failed to state a claim arising under 
the Act for which relief could have been 
granted. As a matter of law, the inmates were 
not employees because they could not enter into 
a contract of hire as employees Harris v. Tenn. 
Rehabilitative Initiative in Corr., — S.W.3d —, 
2014 Tenn. App. LEXIS 273 (Tenn. Ct. App. 
May 8, 2014). 

T.C.A. § 50-2-107 permitted a private cause 


to this section providing for enforcement of that 
section by the Department of Labor and Work- 
force Development, because the court’s holding 
in Owens that § 50-2-107 provided a private 
cause of action had not been overruled, the 
General Assembly did not amend § 50-2-107 
when it amended this section in 2013, and 
when the General Assembly amended § 50-2- 
107 in 2012 it did not overrule Owens. Hardy v. 
Tournament Players Club at Southwind, Inc., 
— $.W.3d —, 2015 Tenn. App. LEXIS 524 
(Tenn. Ct. App. July 2, 2015), rev'd, 513 S.W.3d 
427, 2016 Tenn. LEXIS 985 (Tenn. May 25, 


of action notwithstanding the 2013 amendment 2016). 


50-2-103. Payment of employees in private employments. 


(a)(1) All wages or compensation of employees in private employment shall 

be due and payable not less frequently than once per month. 

(2) For each employer that makes wage payments once monthly to employ- 
ees in private employments, all wages or compensation earned and unpaid 
prior to the first day of any month shall be due and payable not later than the 
fifth day of the succeeding month. 

(3) For each employer that makes wage payments in two (2) or more 
periods per month, all wages and compensation of employees in private 
employments shall be due and payable as follows: 

(A) All wages or compensation earned and unpaid prior to the first day 
of any month shall be due and payable not later than the twentieth day of 
the month following the one in which the wages were earned; and 

(B) All wages or compensation earned and unpaid prior to the sixteenth 
day of any month shall be due and payable not later than the fifth day of 
the succeeding month. 

(4) For the purposes of this subsection (a), the final wages of an employee 
who quits or is discharged shall include any vacation pay or other compen- 
satory time that is owed to the employee by virtue of company policy or labor 
agreement. This subdivision (a)(4) does not mandate employers to provide 
vacations, either paid or unpaid, nor does it require that employers establish 
written vacation pay policies. 

(b) “Private employment,” as used in subsection (a), means and includes all 
employments in concerns where five (5) or more employees are employed, 
except those under the direct management, supervision and control of the 
United States, this state, any county, incorporated city or town, or other 
municipal corporation or political subdivision of the state, or any office or 
department of the state or general government. 
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(c) Nothing contained in this section shall be construed as prohibiting the 
payment of wages at more frequent periods than required pursuant to 
subsection (a). 

(d) Every employer shall establish and maintain regular pay days as 
provided in this section, and shall post and maintain notices, printed or 
written in plain type or script, in at least two (2) conspicuous places where the 
notices can be seen by the employees as they go to and from work, setting forth 
the regular pay day as prescribed in subsection (a). 

(e)(1) The payment of wages or compensation of employees in the employ- 

ments defined in this section shall be made as follows: 

(A) In lawful money of the United States; 

(B) By a good and valid negotiable check or draft, payable on presen- 
tation of the check or draft at some bank or other established place of 
business without discount, exchange or cost of collection, in lawful money 
of the United States; 

(C) Electronic automated fund transfer in lawful money of the United 
States; or 

(D) Credit to a prepaid debit card issued through a network system 
from which the employee is able to withdraw or transfer funds, subject to 
the limitations contained in subdivisions (e)(2) and (8). 

(2) An employer who chooses to compensate its employees using prepaid 
debit cards under subdivision (e)(1)(D) shall also give employees the choice of 
being paid by electronic transfer under subdivision (e)(1)(C). If after the 
employer has explained this system to an employee and provided full written 
disclosure of any applicable fees associated with the prepaid debit card and 
the employee does not designate an account at a financial institution in 
advance and as required by the employer for the payroll transfer to occur, then 
the employer may arrange to pay such employee by prepaid debit card 
pursuant to subdivision (e)(1)(D). 

(3) If an employer pays its employees their wages on a prepaid debit card 
pursuant to subdivision (e)(1)(D), then such employer shall ensure that each 
employee shall have the ability to make at least one (1) withdrawal or transfer 
from the prepaid debit card per pay period without cost to the employee for 
any amount contained on the card. 

(f) In case an employee in the employments defined in this section is absent 
from the usual place of employment at the time the payment of wages or 
compensation is due and payable, the employee shall be paid the wages or 
compensation within a reasonable time after making a demand for the wages 
or compensation. 

(g) Any employee who leaves or is discharged from employment shall be 
paid in full all wages or salary earned by the employee no later than the next 
regular pay day following the date of dismissal or voluntary leaving, or 
twenty-one (21) days following the date of discharge or voluntary leaving, 
whichever occurs last. No employer shall, by any means, secure an exemption 
from this subsection (g). 

(h)(1)(A) Except as provided in subdivision (h)(2), each employee shall have 

a thirty-minute unpaid meal break if scheduled to work six (6) hours 

consecutively, except in workplace environments that by their nature of 
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business provide ample opportunity to take an appropriate meal break. 
The meal break shall not be scheduled during or before the first hour of 
scheduled work activity. 

(B) For purposes of this subsection (h), “meal break” means a rest break 

or meal period. 
(2)(A) At the discretion of an employer, an employee who is principally 
employed in the service of food or beverages to customers and who, in the 
course of such employment, receives tips and reports the tips to the 
employer may waive the employee's right to a thirty-minute unpaid meal 
break. 

(B) To waive the meal break, an employee shall submit a waiver request 
to the employer in writing on a form established by the employer as 
provided in subdivision (h)(C)(i). For the waiver to be effective: 

(i) The employee must submit the request knowingly and voluntarily; 
and 

(ii) The employer and employee must both consent to the waiver. 
(C) An employer who intends to enter into waiver agreements with 

employees subject to this subdivision (h)(2) shall establish a reasonable 
policy that permits employees to waive the meal break subject to the 
demands of the employees’ work environment. This policy shall be in 
writing and posted in at least one (1) conspicuous place in the workplace. 
The policy shall include, but not be limited to, the following: 

(i) A waiver form that contains a statement that the employee 
acknowledges the employee’s right, under state law, to receive an 
unpaid meal break of not less than thirty (30) minutes during a six-hour 
work period and that the employee is knowingly and voluntarily 
waiving this right; 

(ii) The length of time the waiver will be in effect; and 

(iii) Procedures for rescission of the waiver agreement by the em- 
ployee or employer. 

(D) An employer or employee may rescind a waiver agreement after 
providing notice to the other party. Such notice must be provided at least 
seven (7) calendar days prior to the date that the waiver will no longer be 
in effect. 

(E) No employer shall coerce an employee into waiving a meal break. 

(i) A violation of this section is a Class B misdemeanor, punishable by a fine 
of not less than one hundred dollars ($100) nor more than five hundred dollars 
($500). Further, every employer, partnership or corporation willfully violating 
this section is subject to a civil penalty of not less than five hundred dollars 
($500) nor more than one thousand dollars ($1,000) at the discretion of the 
commissioner or the commissioner’s designated representative. Each and 
every infraction constitutes a separate and distinct offense. If the commis- 
sioner, or the commissioner’s designated representative, determines that the 
violation was unintentional, there shall be a warning, in lieu of a penalty, on 
the first offense. On second or subsequent violations, the civil penalty is 
applicable and may be assessed at the discretion of the commissioner or the 
commissioner’s designated representative. It shall be at the sole discretion of 
the commissioner to elect to proceed either civilly or criminally upon any 
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violation of this part; however, the employer shall not be charged both civilly 
and criminally for the same violation. 

(j) The department of labor and workforce development shall enforce this 
section. Each employer, during normal business hours, shall make available to 
inspectors of the department specific wage and payroll records of its employees 
maintained on the premises that are pertinent to a written complaint. Records 
that are maintained off the premises or inaccessible shall be made available to 
the inspectors on a timely basis as agreed upon by the inspector and the 


employer. 


History. 

Acts’ "1917, °*' ch: °°28)"" $$" 1-6: * Shan:.: 
8§ 3608a77b1-3608a77b8; Code 1932, §§ 6713- 
6720; modified; Acts 1935, ch. 57, § 1; 19387, ch. 
153, § 1; C. Supp. 1950, §§ 6714, 6719; T.C.A. 
(orig. ed.), §§ 50-306 — 50-313; Acts 1989, ch. 
591, 8) 113; 199 Bech. 884.4821; 1993, ch. 219, 
§§ 1,3, 4; 1999, ch. 32,§ 1; 1999, ch. 118, §§ 1, 
2. 1999"che o20.9 41: 2001.-ch,.125. § 22.2000, 
ch. 142, § 1; 2010, ch. 874, § 1; 2012, ch. 760, 
§: 1.20 biech? 36248801 :.2: 


Amendments. 

The 2017 amendment rewrote (a), which 
read: 

“All wages or compensation of employees in 
private employments shall be due and payable 
as follows: 

“(1) All wages or compensation earned and 
unpaid prior to the first day of any month shall 
be due and payable not later than the twentieth 
day of the month following the one in which the 
wages were earned; 


“(2) All wages or compensation earned and 
unpaid prior to the sixteenth day of any month 
shall be due and payable not later than the fifth 
day of the succeeding month; and 

“(3) For the purposes of this subsection (a), 
the final wages of an employee who quits or is 
discharged shall include any vacation pay or 
other compensatory time that is owed to the 
employee by virtue of company policy or labor 
agreement. This subdivision (a)(3) does not 
mandate employers to provide vacations, either 
paid or unpaid, nor does it require that employ- 
ers establish written vacation pay policies.”; 

and substituted “required pursuant to sub- 
section (a)” for “semimonthly” at the end of (c). 


Effective Dates. 
Acts 2017, ch. 362, § 3. May 11, 2017. 


Attorney General Opinions. 

Enforcements of requirements of T.C.A. § 50- 
2-103(a); exemptions from provisions of statute. 
OAG 12-50, 2012 Tenn. AG LEXIS 51 (5/8/12). 


50-2-104. Misrepresenting wages in new employment. 


NOTES TO DECISIONS 


1. Applicability. 

Dismissal of inmate’s claims under the Ten- 
nessee Wage Regulation Act, T.C.A. § 50-2-101 
et seq., was appropriate because the inmates 
failed to state a claim arising under the Act for 
which relief could have been granted. As a 


matter of law, the inmates were not employees 
because they could not enter into a contract of 
hire as employees Harris v. Tenn. Rehabilita- 
tive Initiative in Corr., — S.W.3d —, 2014 Tenn. 
App. LEXIS 273 (Tenn. Ct. App. May 8, 2014). 


50-2-107. Distribution of service charges or gratuities. 


NOTES TO DECISIONS 


1. Private Cause of Action. 

This section permitted a private cause of 
action notwithstanding the 2013 amendment to 
T.C.A. § 50-2-101 providing for enforcement of 
that section by the Department of Labor and 
Workforce Development, because the court’s 
holding in Owens that this section provided a 
private cause of action had not been overruled, 
the General Assembly did not amend this sec- 
tion when it amended § 50-2-101 in 2013, and 


when the General Assembly amended this sec- 
tion in 2012 it did not overrule Owens. Hardy v. 
Tournament Players Club at Southwind, Inc., 
— $.W.38d —, 2015 Tenn. App. LEXIS 524 
(Tenn. Ct. App. July 2, 2015), rev’d, 513 S.W.3d 
427, 2016 Tenn. LEXIS 985 (Tenn. May 25, 
2016). 

Employee had no private right of action un- 
der the Tennessee Tip Statute because, while 
the employee was an intended beneficiary, (1) 
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the statute did not expressly provide such a 
right, and (2) no such right was implied, as the 
doctrine of legislative inaction did not apply to 
show legislative acquiescence in a judicial deci- 
sion implying the right, since that decision was 
inconsistent with subsequent jurisprudence on 
implication of a private right of action, as the 
decision reflected a willingness to imply a pri- 
vate remedy so long as doing so was not incon- 


50-2-111. Application of chapter. 


50-2-111 


sistent with either the purpose of the statute or 
any criminal or administrative remedies ex- 
pressly provided therein, but courts had re- 
treated from that approach in favor of one 
presuming a legislature would expressly pro- 
vide for a private remedy if it intended there to 
be one. Hardy v. Tournament Players Club at 
Southwind, Inc., 513 S.W.3d 427, 2016 Tenn. 
LEXIS 985 (Tenn. May 25, 2016). 


(a) This chapter only applies to an individual if the individual performs 
services for an employer for wages and the services performed by the 
individual qualify as an employer-employee relationship with the employer 
based upon consideration of the following twenty (20) factors as described in 
the twenty-factor test of Internal Revenue Service Revenue Ruling 87-41, 


1987-1 C.B. 296: 


(1) Instructions. A worker who is required to comply with other persons’ 
instructions about when, where, and how the worker is to work is ordinarily 
an employee. This control factor is present if the person or persons for whom 
the services are performed have the right to require compliance with 
instructions; 

(2) Training. Training a worker by requiring an experienced employee to 
work with the worker, by corresponding with the worker, by requiring the 
worker to attend meetings, or by using other methods indicates that the 
person or persons for whom the services are performed want the services 
performed in a particular method or manner; 

(3) Integration. Integration of the worker’s services into the business 
operations generally shows that the worker is subject to direction and control. 
When the success or continuation of a business depends to an appreciable 
degree upon the performance of certain services, the workers who perform 
those services must necessarily be subject to a certain amount of control by the 
owner of the business; 

(4) Services rendered personally. If the services must be rendered 
personally, then presumably the persons for whom the services are performed 
are interested in the methods used to accomplish the work as well as in the 
results; 

(5) Hiring, supervising, and paying assistants. [f the person or 
persons for whom the services are performed hire, supervise, and pay 
assistants, then that factor generally shows control over the workers on the 
job. However, if one (1) worker hires, supervises, and pays the other assistants 
pursuant to a contract under which the worker agrees to provide materials 
and labor and under which the worker is responsible only for the attainment 
of a result, then this factor indicates an independent contractor status; 

(6) Continuing relationship. A continuing relationship between the 
worker and the person or persons for whom the services are performed 
indicates that an employer-employee relationship exists. A continuing rela- 
tionship may exist where work is performed at frequently recurring although 
irregular intervals; 

(7) Set hours of work. The establishment of set hours of work by the 
person or persons for whom the services are performed is a factor indicating 
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control; 

(8) Full time required. If the worker must devote substantially full time 
to the business of the person or persons for whom the services are performed, 
then the person or persons have control over the amount of time the worker 
spends working and impliedly restrict the worker from doing other gainful 
work. An independent contractor is free to work when and for whom the 
independent contractor chooses; © 

(9) Doing work on employer’s premises. If the work is performed on 
the premises of the person or persons for whom the services are performed, 
then that factor suggests control over the worker, especially if the work could 
be done elsewhere. Work done off the premises of the person or persons 
receiving the services, such as at the office of the worker, indicates some 
freedom from control. However, this fact by itself does not mean that the 
worker is not an employee. The importance of this factor depends on the 
nature of the service involved and the extent to which an employer generally 
would require that employees perform those services on the employer's 
premises. Control over the place of work is indicated when the person or 
persons for whom the services are performed have the right to compel the 
worker to travel a designated route, to canvass territory within a certain time, 
or to work at specific places as required; 

(10) Order or sequence set. Jf a worker must perform services in the 
order or sequence set by the person or persons for whom the services are 
performed, then that factor shows that the worker is not free to follow the 
worker’s own pattern of work but instead must follow the established routines 
and schedules of the person or persons for whom the services are performed. 
Often, because of the nature of an occupation, the person or persons for whom 
the services are performed do not set the order of the services or set the order 
infrequently. It is sufficient to show control, however, if the person or persons 
retain the right to do so; 

(11) Oral or written reports. A requirement that the worker submit 
regular or written reports to the person or persons for whom the services are 
performed indicates a degree of control; 

(12) Payment by hour, week, month. Payment by the hour, week, or 
month generally points to an employer-employee relationship; provided, that 
this method of payment is not just a convenient way of paying a lump sum 
agreed upon as the cost of a job. Payment made by the job or on straight 
commission generally indicates the worker is an independent contractor; 

(13) Payment of business or traveling expenses. If the person or 
persons for whom the services are performed ordinarily pay the worker’s 
business or traveling expenses, then the worker is ordinarily an employee. An 
employer, to be able to control expenses, generally retains the right to regulate 
and direct the worker’s business activities; 

(14) Furnishing of tools and materials. The fact that the person or 
persons for whom the services are performed furnish significant tools, 
materials, and other equipment tends to show the existence of an employer- 
employee relationship; 

(15) Significant investment. Jf the worker invests in facilities that are 
used by the worker in performing services and are not typically maintained by 
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employees, such as the maintenance of an office rented at fair value from an 

unrelated party, then that factor tends to indicate that the worker is an 

independent contractor. However, lack of investment in facilities indicates 
dependence on the person or persons for whom the services are performed for 
the facilities and the existence of an employer-employee relationship; 

(16) Realization of profit or loss. A worker who can realize a profit or 
suffer a loss as a result of the worker’s services, in addition to the profit or loss 
ordinarily realized by employees, is generally an independent contractor but 
the worker who cannot is an employee. For example, if the worker is subject 
to a real risk of economic loss due to significant investments or a bona fide 
liability for expenses, such as salary payments to unrelated employees, then 
that factor indicates that the worker is an independent contractor. The risk 
that a worker will not receive payment for the worker’s services is common to 
both independent contractors and employees and does not constitute sufficient 
economic risk to support treatment as an independent contractor; 

(17) Working for more than one firm at a time. /f a worker performs 
more than de minimis services for multiple unrelated persons or firms at the 
same time, then that factor generally indicates that the worker is an 
independent contractor. However, a worker who performs services for more 
than one (1) person may be an employee of each of the persons, especially 
where such persons are part of the same service arrangement; 

(18) Making service available to general public. The fact that a 
worker makes the worker’s services available to the general public on a 
regular and consistent basis indicates an independent contractor 
relationship; 

(19) Right to discharge. The right to discharge a worker is a factor 
indicating that the worker is an employee and the person possessing the right 
is an employer. An employer exercises control through the threat of dismissal, 
which causes the worker to obey the employer’s instructions. An independent 
contractor cannot be fired so long as the independent contractor produces a 
result that meets the contract specifications; and 

(20) Right to terminate. If the worker has the right to end the worker’s 
relationship with the person for whom the services are performed at any time 
the worker wishes without incurring liability, then that factor indicates an 
employer-employee relationship. 

(b) Notwithstanding subsection (a), this chapter does not apply to an 
individual who provides services as a leased-operator or an owner-operator of 
a motor vehicle or vehicles under contract to a common carrier doing an 
interstate business while engaged in interstate commerce regardless of 
whether the common law relationship of master and servant exists. 


History. 2020, rewrote the section, which read: “This 

Acts 2011, ch. 416, § 2; 2019, ch. 337, § 1. chapter shall not apply to any individual who 
provides services as a leased-operator or an 
owner-operator of a motor vehicle or vehicles 
under contract to a common carrier doing an 
interstate business while engaged in interstate 
commerce regardless of whether the common 
Amendments. law relationship of master and servant exists; 

The 2019 amendment, effective January 1, provided, that this chapter shall apply to those 


Compiler’s Notes. 

Acts 2019, ch. 337, § 6 provided that the act, 
which amended this section, applies only to 
actions occurring on or after January 1, 2020. 


50-2-207 


employees of the common carrier who do not 
provide services as a leased-operator or an 
owner-operator of a motor vehicle or vehicles 
under contract to a common carrier doing inter- 
state business while engaged in interstate com- 
merce.” 
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Effective Dates. 
Acts 2019, ch. 337, § 6. January 1, 2020. 


PART 2 
SEX DISCRIMINATION 


50-2-207. [Repealed.] 


History. 
Acts 2004, ch. 822, § 3; repealed by Acts 
2017, ch. 326, § 4, effective July 1, 2017. 


Compiler’s Notes. 
Former § 50-2-207 concerned research on 
wage disparities. 


CHAPTER 3 
OCCUPATIONAL SAFETY AND HEALTH ACT OF 1972 


Part 1. General Provisions 


Section 

50-3-103. 
50-3-104. 
50-3-109. 


Chapter definitions. 
Scope of chapter. 


Local governmental entities prohibited from mandating certain disclosures in contracts 
for improvements to real property. 


Part 7. Records and Reports 


50-3-702. Accident reports. 


Part 9. Miscellaneous Administrative and Enforcement Provisions 


50-3-910. 


Local governments’ duty to employees — Treatment as private employer. 


PART 1 
GENERAL PROVISIONS 


50-3-102. Purpose. 


NOTES TO DECISIONS 


2. Tennessee Public Protection Act. 

It was error to dismiss an employee’s com- 
plaint under the Tennessee Public Protection 
Act (TPPA), alleging the employee was termi- 
nated for refusing to remain silent about an 
employer’s failure to enact workplace violence 
policies, because the employee alleged a viola- 


50-3-103. Chapter definitions. 


tion of the Occupational Safety and Health 
Act’s general duty clause which implicated im- 
portant public policy concerns in Tennessee,’ 
which satisfied the TPPA’s “illegal act” require- 
ment. Davis v. Vanderbilt Univ. Med. Ctr., — 
S.W.3d —, 2020 Tenn. App. LEXIS 349 (Tenn. 
Ct. App. Aug. 5, 2020). 


As used in this chapter, unless the context otherwise requires: 


(1) “Administrator” means the chief administrative officer of the division of 
occupational safety and health of the department of labor and workforce 
development. For the purposes of all sections of this chapter other than 
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$$ 50-3-902 and 50-3-903, “administrator” includes any person appointed, 
designated or deputized to perform any duties under this chapter or to 
exercise the powers assigned to the administrator of the division of occupa- 
tional safety and health under this chapter; 

(2) “Commission” means the occupational safety and health review com- 
mission established pursuant to $ 50-3-801; 

(3) “Commissioner” or “commissioner of labor and workforce development” 
means the chief executive officer of the department of labor and workforce 
development. For the purposes of all sections of this chapter other than 
§§ 50-3-902 and 50-3-903, it includes any person appointed, designated or 
deputized to perform the duties or to exercise the powers assigned to the 
commissioner of labor and workforce development under this chapter, but 
does not include the person appointed as administrator; 

(4) “Committee” means the occupational safety and health advisory com- 
mittee established pursuant to § 50-3-204; 

(5) “Department” means the department of labor and_ workforce 
development; 

(6) “Division” or “division of occupational safety and health” means the 
division of occupational safety and health of the department; 

(7) “Employee”: 

(A) Means an individual who performs services for an employer for 
wages under a contract of hire if the services performed by the individual 
qualify as an employer-employee relationship with the employer based 
upon consideration of the following twenty (20) factors as described in the 
twenty-factor test of Internal Revenue Service Revenue Ruling 87-41, 
1987-1 C.B. 296: 

(i) Instructions. A worker who is required to comply with other 
persons’ instructions about when, where, and how the worker is to work 
is ordinarily an employee. This control factor is present if the person or 
persons for whom the services are performed have the right to require 
compliance with instructions; 

(ii) Training. Training a worker by requiring an experienced em- 
ployee to work with the worker, by corresponding with the worker, by 
requiring the worker to attend meetings, or by using other methods 
indicates that the person or persons for whom the services are per- 
formed want the services performed in a particular method or manner; 

(iii) Integration. Integration of the worker’s services into the busi- 
ness operations generally shows that the worker is subject to direction 
and control. When the success or continuation of a business depends to 
an appreciable degree upon the performance of certain services, the 
workers who perform those services must necessarily be subject to a 
certain amount of control by the owner of the business; 

(iv) Services rendered personally. If the services must be ren- 
dered personally, then presumably the persons for whom the services 
are performed are interested in the methods used to accomplish the 
work as well as in the results; 

(v) Hiring, supervising, and paying assistants. If the person or 
persons for whom the services are performed hire, supervise, and pay 
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assistants, then that factor generally shows control over the workers on 
the job. However, if one (1) worker hires, supervises, and pays the other 
assistants pursuant to a contract under which the worker agrees to 
provide materials and labor and under which the worker is responsible 
only for the attainment of a result, then this factor indicates an 
independent contractor status; 

(vi) Continuing relationship. A continuing relationship between 
the worker and the person or persons for whom the services are 
performed indicates that an employer-employee relationship exists. A 
continuing relationship may exist where work is performed at fre- 
quently recurring although irregular intervals; 

(vii) Set hours of work. The establishment of set hours of work by 
the person or persons for whom the services are performed is a factor 
indicating contro]; 

(viii) Full time required. If the worker must devote substantially 
full time to the business of the person or persons for whom the services 
are performed, then the person or persons have control over the amount 
of time the worker spends working and impliedly restrict the worker 
from doing other gainful work. An independent contractor is free to work 
when and for whom the independent contractor chooses; 

(ix) Doing work on employer’s premises. If the work is per- 
formed on the premises of the person or persons for whom the services 
are performed, then that factor suggests control over the worker, 
especially if the work could be done elsewhere. Work done off the 
premises of the person or persons receiving the services, such as at the 
office of the worker, indicates some freedom from control. However, this 
fact by itself does not mean that the worker is not an employee. The 
importance of this factor depends on the nature of the service involved 
and the extent to which an employer generally would require that 
employees perform those services on the employer’s premises. Control 
over the place of work is indicated when the person or persons for whom 
the services are performed have the right to compel the worker to travel 
a designated route, to canvass territory within a certain time, or to work 
at specific places as required; 

(x) Order or sequence set. Ifa worker must perform services in the 
order or sequence set by the person or persons for whom the services are 
performed, then that factor shows that the worker is not free to follow 
the worker’s own pattern of work but instead must follow the estab-. 
lished routines and schedules of the person or persons for whom the 
services are performed. Often, because of the nature of an occupation, 
the person or persons for whom the services are performed do not set the 
order of the services or set the order infrequently. It is sufficient to show 
control, however, if the person or persons retain the right to do so; 

(xi) Oral or written reports. A requirement that the worker sub- 
mit regular or written reports to the person or persons for whom the 
services are performed indicates a degree of control; 

(xii) Payment by hour, week, month. Payment by the hour, week, 
or month generally points to an employer-employee relationship; pro- 
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vided, that this method of payment is not just a convenient way of 
paying a lump sum agreed upon as the cost of a job. Payment made by 
the job or on straight commission generally indicates the worker is an 
independent contractor; 

(xiii) Payment of business or traveling expenses. If the person 
or persons for whom the services are performed ordinarily pay the 
worker’s business or traveling expenses, then the worker is ordinarily 
an employee. An employer, to be able to control expenses, generally 
retains the right to regulate and direct the worker’s business activities; 

(xiv) Furnishing of tools and materials. The fact that the person 
or persons for whom the services are performed furnish significant tools, 
materials, and other equipment tends to show the existence of an 
employer-employee relationship; 

(xv) Significant investment. If the worker invests in facilities that 
are used by the worker in performing services and are not typically 
maintained by employees, such as the maintenance of an office rented at 
fair value from an unrelated party, then that factor tends to indicate 
that the worker is an independent contractor. However, lack of invest- 
ment in facilities indicates dependence on the person or persons for 
whom the services are performed for the facilities and the existence of 
an employer-employee relationship; 

(xvi) Realization of profit or loss. A worker who can realize a 
profit or suffer a loss as a result of the worker’s services, in addition to 
the profit or loss ordinarily realized by employees, is generally an 
independent contractor but the worker who cannot is an employee. For 
example, if the worker is subject to a real risk of economic loss due to 
significant investments or a bona fide liability for expenses, such as 
salary payments to unrelated employees, then that factor indicates that 
the worker is an independent contractor. The risk that a worker will not 
receive payment for the worker’s services is common to both indepen- 
dent contractors and employees and does not constitute sufficient 
economic risk to support treatment as an independent contractor; 

(xvii) Working for more than one firm at a time. If a worker 
performs more than de minimis services for multiple unrelated persons 
or firms at the same time, then that factor generally indicates that the 
worker is an independent contractor. However, a worker who performs 
services for more than one (1) person may be an employee of each of the 
persons, especially where such persons are part of the same service 
arrangement; 

(xviii) Making service available to general public. The fact that 
a worker makes the worker’s services available to the general public on 
a regular and consistent basis indicates an independent contractor 
relationship; 

(xix) Right to discharge. The right to discharge a worker is a factor 
indicating that the worker is an employee and the person possessing the 
right is an employer. An employer exercises control through the threat 
of dismissal, which causes the worker to obey the employer’s instruc- 
tions. An independent contractor cannot be fired so long as the indepen- 
dent contractor produces a result that meets the contract specifications; 
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(xx) Right to terminate. If the worker has the right to end the 
worker’s relationship with the person for whom the services are per- 
formed at any time the worker wishes without incurring liability, then 
that factor indicates an employer-employee relationship; and 
(B) Includes minors, whether lawfully or unlawfully employed; persons 

in executive positions; and county, metropolitan, and municipal govern- 


ment employees; 


(8) “Employer” means a person engaged in a business who has one (1) or 


more employees and 
governments; 


includes county, 


metropolitan and municipal 


(9) “Federal standard” means a standard adopted by a rule promulgated 
under § 6 of the federal Occupational Safety and Health Act of 1970, codified 


as 29°UTS. Co 3" bao. 


(10) “Issue” means a category of like industrial, occupational or hazard 
groupings that affects the safety and health of employment or place of 
employment and is suggested by the groupings in the Code of Federal 
Regulations, title 29, chapter XVII, part 1910; 

(11) “Person” means one (1) or more individuals, partnerships, associa- 
tions, corporations, business trusts, legal representatives or any organized 


group of persons; and 


(12) “Standard” means an occupational safety and health standard pro- 


mulgated by the commissioner that requires conditions or the adoption or the 
use of one (1) or more practices, means, methods, operations or processes 
reasonably necessary or appropriate to provide safe and healthful employ- 


ment and places of employment. 


History. 

Acts 1972, ch. 561, § 2; 1974, ch. 585, §§ 1, 2; 
1977, ch. 111, § 2; impl. am. Acts 1977, ch. 111, 
§ 44; T.C.A., § 50-503; Acts 1999, ch. 520, § 41; 
2019" ots 33% S72 


Compiler’s Notes. 

Acts 2019, ch. 337, § 6 provided that the act, 
which amended this section, applies only to 
actions occurring on or after January 1, 2020. 


Amendments. 
The 2019 amendment, effective January 1, 


50-3-104. Scope of chapter. 


2020, rewrote the definition of “employee” 
which read: “Employee’ means any person per- 
forming services for another under a contract of 
hire, including minors, whether lawfully or 
unlawfully employed, persons in executive po- 
sitions, and shall include county, metropolitan 
and municipal government employees;”. 


Effective Dates. 
Acts 2019, ch. 337, § 6. January 1, 2020. 


This chapter or any standard or regulation promulgated pursuant to this 
chapter shall apply to all employers and employees except: 
(1) The federal government, including its departments, agencies and 


instrumentalities; 


(2) Employees whose safety and health are subject to protection under the 
Atomic Energy Act of 1954, compiled in 42 U.S.C. $$ 2011-2296; 
(3) Employees whose safety and health are subject to protection under the 


federal Coal Mine Health and Safety Act of 1969, compiled in 30 U.S.C. 
§ 801 et seq., the federal Metal and Nonmetallic Mine Safety Act, codified as 
30 U.S.C. § 725 [repealed], or title 59 of this code; 
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(4) Railroad employees whose safety and health are subject to protection 
under the federal Safety Appliances Act, compiled in 45 U.S.C. § 1 et seq. 
[repealed], or the federal Railroad Safety Act of 1970, compiled in 45 U.S.C. 
$$ 431-441 [repealed]; 

(5) Domestic workers; and 

(6) [Deleted by 2015 amendment, effective July 1, 2015.] 

(7) Any employee engaged in agriculture who is employed on a farm, each 
of the employees of which is related to the employer as spouse, child, parent, 
grandparent or grandchild. 


History. which read: “Employees covered by the Long- 

Acts 1972, ch. 561, § 3; 1974, ch. 585, § 3;  shoremen’s and Harbor Workers’ Compensa- 
T.C.A., § 50-504; 2015, ch. 23, § 1. tion Act, compiled in 33 U.S.C. §§ 901-950”. 
Amendments. Effective Dates. 


The 2015 amendment deleted former (6) Acts 2015, ch. 28, § 2. July 1, 2015. 


50-3-105. Employers’ rights and duties. 


Law Reviews. 
The New ADA Backlash, 82 Tenn. L. Rev. 1 
(2014). 


50-3-109. Local governmental entities prohibited from mandating cer- 
tain disclosures in contracts for improvements to real 
property. 


(a) A county, municipality, or other local government entity, or department, 
board, or agency thereof, including a school or board of education, shall not 
require a prime contractor or remote contractor, as part of an improvement of 
real property, or a bid, proposal, or agreement relating to an improvement of 
real property, to: 

(1) Obtain, gather, or disclose personnel information or data of the prime 
or remote contractor’s employees, except to the extent required under federal 
or state law; 

(2) Provide personnel information or data of the prime contractor or 
remote contractor’s employees to a person or entity, except to the extent 
required by federal or state law; 

(3) Adhere to safety and health standards in excess of that required under 
federal occupational health and safety act (OSHA) and Tennessee occupa- 
tional health and safety act (TOSHA) rules and regulations; 

(4) Provide access to a worksite to anyone who would not otherwise have a 
legal right to access the worksite under federal or state law; 

(5) Provide access to personnel information or data of anyone furnishing 
labor or materials on a worksite to a third party, including a non-employee 
designee, unless: 

(A) Otherwise required by federal or state law; or 

(B) The third party is a certified public accountant retained by the 
government entity to conduct an overall audit of the prime contract for the 
improvement; 

(6) Require written contracts or agreements for the provision of labor or 
materials furnished in furtherance of the improvement, unless otherwise 
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required by federal or state law; 

(7) Be responsible for another party’s compliance with a written agreement 
relating to the improvement, except as otherwise required by federal or state 
law; or 

(8) Offer direct employment to a temporary laborer or an employee regard- 
less of the temporary laborer’s or temporary employee’s length of service. 

(b) Unless otherwise required by federal or state law, an ordinance, rule, or 
policy adopted by a government entity listed in subsection (a) that attempts to 
prevent or restrict a prime contractor or remote contractor from bidding on or 
accepting a contract for the improvement of real property based on the 
contractor’s failure or refusal to perform an act described in subsection (a), or 
that attempts to provide a preference to a contractor that is willing to perform 
such act, is void as against the public policy of this state. 

(c) A government entity listed in subsection (a) shall only restrict a prime 
contractor or remote contractor from bidding, proposing, or accepting a 
contract or furnishing labor or material for an improvement to real property 
based upon a final finding or order that the prime contractor or remote 
contractor committed a willful violation of federal or state law. 


History. entered into, amended, or renewed on or after 
Acts 2021, ch. 234, § 1. April 22, 2021. 
Compiler’s Notes. Effective Dates. 


Acts 2021, ch. 234, § 2 provided that the act, Acts 2021, ch. 234, § 2. April 22, 2021. 
which enacted this section, applies to contracts 


PART 5 
CRIMINAL OFFENSES AND PENALTIES 


50-3-504. Disclosure of trade secrets or privileged information. 


Law Reviews. Addressing Rights to Social Media Contacts, 67 
Keep your Friends Close: A Framework for Vand. L. Rev. 1459 (2014). 
PART 7 


RECORDS AND REPORTS 


50-3-702. Accident reports. 


(a)(1) Each employer shall, in addition to making available to the commis- . 
sioner the records and reports required by § 50-3-701, report each and every 
accident resulting in a work-related death or personal injury as defined in 
§ 50-6-102. 

(2) Reports of accidents that result in death or personal injury of a nature 
that the injured person does not return to the person’s employment within 
seven (7) days after the occurrence of the accident shall be submitted to the 
bureau of workers’ compensation as soon as possible, but not later than 
fourteen (14) days after the accident. Reports of all accidents causing seven (7) 
days of disability or fewer shall be submitted to the bureau of workers’ 
compensation on or before the fifteenth day of the month following the month 
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covered by the report. 

(3) The information required in the reports provided for in subdivision 
(a)(1) shall be prescribed by the commissioner and forms for making the 
reports shall be available on request. 

(4) Special or additional reports shall be furnished, on written request of 
the commissioner, to provide any other necessary information. 

(5) No report required by § 50-3-701 and this section shall be used in any 
judicial proceeding. 

(b) The employer’s first report of work injury records that are maintained by 
the bureau are confidential. After completing a standard authorization form, 
which shall be provided by the bureau, an employee or an employee's attorney 
may obtain a copy of any report that concerns the employee’s work injury. An 
employer may inquire in writing of the bureau to determine whether a job 
applicant has responded truthfully concerning any prior work injury. Nothing 
contained in this subsection (b) shall be construed or implemented to alter or 
amend existing law pertaining to Occupational Safety and Health Adminis- 
tration (OSHA) Form 300 reports. This section does not apply to a collective 
bargaining agent as certified by the national labor relations board (NLRB). 


History. workers’ compensation” for “division of work- 
Acts 1972, ch. 561, § 14; 1974, ch. 585, §§ 23, ers’ compensation” twice in (a)(2). 

37; 1978, ch. 508, § 1; impl. am. Acts 1980, ch. ; 

534, § 1; T.C.A., § 50-553; Acts 1990, ch. 839, Effective Dates. 

§ 1; 1999, ch. 520, § 41; 2002, ch. 540, § 1; Acts 2015, ch. 341, § 19. May 4, 2015. 

2015, ch. 341, § 16. 


Amendments. 
The 2015 amendment substituted “bureau of 


PART 8 


OCCUPATIONAL SAFETY AND HEALTH REVIEW 
COMMISSION 


50-3-801. Creation — Members. 


Compiler’s Notes. commission, created by this section, terminates 
The occupational safety and health review June 30, 2027. See 8§ 4-29-112, 4-29-248. 
PART 9 


MISCELLANEOUS ADMINISTRATIVE AND 
ENFORCEMENT PROVISIONS 


50-3-910. Local governments’ duty to employees — Treatment as pri- 
vate employer. 


(a) It is the duty of county, municipal and other local governments to provide 
their employees with conditions of employment consistent with the objectives 
of this chapter, and to comply with standards developed under § 50-3-201. 

(b) On or before July 1, 2006, or in the case of local governments created 
after July 1, 2004, within two (2) years following the creation of the local 
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government, each local government shall elect whether to: 
(1) Be treated as a private employer; or 
(2) Develop its own program of compliance. 

(c) If a local government elects to develop its own program of compliance, it 
shall prepare a statement in writing of the program, including a description of 
methods of inspection, and shall register the program with the commissioner 
of labor and workforce development, by sending to the commissioner by 
certified mail a written notification that includes: 

(1) A statement that the local government elects to develop its own program 
of compliance; 

(2) A statement that the program has been developed and has been reduced 
to writing; 

(3) A statement of where the writing may be inspected; 

(4) A statement that employees of the local government have been informed 
of the program and have access to the writing; 

(5) An assurance that the program incorporates standards developed 
under § 50-3-201; and 

(6) An assurance that the program includes provisions for inspection and 
record keeping as effective as the provisions of this chapter. 

(d) Ifa local government does not file the notification, it shall be considered 
to have elected to be treated as a private employer. 

(e) On or before July 1, 2016, each utility district created by private act shall 
elect to either: 

(1) Be treated as a private employer; or 
(2) Develop its own program of compliance. 


History. Amendments. 
Acts 1972, ch. 561, § 19; 1974, ch. 513, § 1; The 2015 amendment added (e). 
1974, ch. 585, § 37; impl. am. Acts 1977, ch. : 
111, § 44; T.C.A., § 50-571; Acts 1999, ch. 520, Effective Dates. 
§ 41; 2004, ch. 558, § 3; 2015, ch. 332, § 1. Acts 2015, ch. 332, § 2. April 28, 2015. 


50-3-914. Trade secrets confidential. 


Law Reviews. Addressing Rights to Social Media Contacts, 67 
Keep your Friends Close: A Framework for Vand. L. Rev. 1459 (2014). 
CHAPTER 6 


WORKERS’ COMPENSATION LAW 


Part 1. General Provisions 


Section 

50-6-102. Chapter definitions. 

50-6-104. Election of corporate officer to be exempt from chapter. 

50-6-106. Employments not covered. 

50-6-110. Injuries not covered — Drug and alcohol testing. 

50-6-113. Liability of principal contractor, intermediate contractor or subcontractor. 

50-6-115. Extraterritorial application of chapter — Coverage of construction services providers. 

50-6-118. Penalties. 

50-6-119. Information awareness program. 

50-6-121. Advisory council on workers’ compensation. 

50-6-121. Advisory council on workers’ compensation. [Applicable to injuries occurring prior to 
July 1, 2014.] 
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Section 


50-6-123. 
50-6-124. 


50-6-125. 
50-6-127. 


50-6-128. 


50-6-131. 
50-6-132. 
50-6-134. 


50-6-201. 
50-6-203. 
50-6-204. 


50-6-205. 


50-6-207. 
50-6-208. 


50-6-213. 
50-6-215. 
50-6-216. 
50-6-217. 
50-6-218. 
50-6-219. 


50-6-225. 
50-6-226. 
50-6-229. 
50-6-232. 
50-6-233. 
50-6-236. 


50-6-237. 
50-6-238. 


50-6-239. 


50-6-240. 
50-6-242. 


50-6-244. 


50-6-307. 


50-6-401. 
50-6-402. 


WORKERS’ COMPENSATION LAW 


Case management system for coordinating medical care services. 

Utilization review system — Pre-admission review — Penalties for rendering excessive 
or inappropriate services — Legislative intent — Treatment guidelines. 

Medical payment committee. 

Public awareness program concerning workers’ compensation fraud — Investigations 
and referrals. 

Penalty for employer causing compensable claim to be paid by health insurance or 
failing to provide necessary medical treatment. 

Confidentiality of medical records. 

Report of employers who fail to provide coverage. 

Annual review. 


Part 2. Claims and Payment of Compensation 


Notice of injury. 

Limitation of time, claims and actions. 

Medical treatment, attendance and hospitalization — Release of medical records — 
Reports — Disputes — Reimbursement or payment of expenses — Burial expenses 
— Physical examinations — Pain management — Impairment ratings. 

Period of compensation — Maximum amount — Notice of payment, change or nonpay- 
ment — Records — Notice of controversy. 

Schedule of compensation. 

Subsequent permanent injury after sustaining previous permanent injury — Subse- 
quent injury and vocational recovery fund — Disbursement — Settlement author- 
ity. 

Epileptics — Election not to be covered by certain provisions — Revocation. 

Rental and assignment of PPO network rights. 

Ombudsman program. 

Workers’ compensation appeals board. 

Appointment of judges on the workers’ compensation appeals board. 

Education and training program for workers’ compensation mediators, judges, chief 
judge, ombudsman and judges of the workers’ compensation appeals board. 

Appeal if dissatisfied or aggrieved by judgment. 

Fees of attorneys and physicians, and hospital charges. 

Commutation to lump sum payment with consent of court. 

Present value of future installments — Deposit in trust releasing employer — Trustee 
to make payments. 

Enforcement powers of administrator — Promulgation of rules and regulations to 
implement chapter. 

Workers’ compensation mediators program. 

Court of workers’ compensation claims. 

Appointment of workers’ compensation judges — Duties of judges — Appointment of 
chief judge of the court of workers’ compensation claims — Duties of chief judge — 
Appointment of clerk of the court of workers’ compensation claims — Duties of 
clerk. 

Request of hearing after issuance of dispute certification notice — Issuance of notice — 
Permission required to present issues not certified by mediator — Conduct of 
hearings — Hearings of disputes on expedited basis — Discovery disputes —Pen- 
alties for failure to comply with orders — Filing fees — Judicial review of orders. 

Approval or rejection of settlement agreements. 

Additional disability benefits — Award of permanent partial disability benefits for 
permanent medical impairment in certain cases — Specific documented findings 
required — Employees not eligible or authorized to work in the United States 
under federal immigration laws are ineligible. 

Statistical data form for assessment of workers’ compensation system — Penalty for 
noncompliance. 


Part 3. Occupational Diseases 
Waiver of compensation for aggravation of condition. 
Part 4. Insurance 


Authority to write insurance — Tax. 
Classification of risks and premiums — Filing — Approval. 


Section 


50-6-404. 


50-6-405. 


50-6-406. 


50-6-407. 
50-6-411. 


50-6-411. 


50-6-412. 


50-6-412. 
50-6-413. 
50-6-415. 
50-6-417. 
50-6-418. 
50-6-419. 
50-6-421. 


50-6-501. 


50-6-502. 


50-6-604. 
50-6-623. 


50-6-801. 
50-6-802. 
50-6-803. 


50-6-901. 
50-6-901. 
50-6-902. 
50-6-903. 
50-6-903. 
50-6-904. 
50-6-904. 


50-6-905. 


50-6-905. 
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Bond or certificate. 

Compensation insurance or proof of financial ability required — Self insurers — 
Payment of premiums — Excess catastrophe reinsurance coverage — Authority 
and duty of administrator. 

Evidence of compliance to be filed — Penalty for failing to comply — Liability to 
employee in damages — Defenses. 

Certificate of compliance with insurance provisions. 

Workers’ compensation insurance compliance investigations — Subpoenas and other 
process. [Effective until July 1, 2024. See the version effective on July 1, 2024.] 

Misclassification of employees by construction service providers. [Effective on July 1, 
2024. See the version effective until July 1, 2024.] 

Failure to secure workers’ compensation — Assessment of penalties — Notification of 
employer — Contested case hearing. [Effective until July 1, 2024. See the version 
effective on July 1, 2024.] 

Penalties for noncompliance with insurance requirements. [Effective on July 1, 2024. 
See the version effective until July 1, 2024.] 

Collection of penalties by civil action — Distress warrants. [Effective until July 1, 2024.] 

Data collection — Reporting data. 

Dispute of experience modification factor. 

Rating plans based on drug-free workplace program participation. 

Rules governing settlement of workers’ compensation claims. 

Requesting and obtaining information on employer workers’ compensation insurance 
policies to ensure compliance with law — Confidentiality — What constitutes 
public record. 


Part 5. Safe Employment Practices 


Establishment of safety committees — Reporting by insurance companies — Civil 
penalty. 

Rules governing committees —- Duties of committees — Training — Operation under 
collective bargaining agreement. 


Part 6. Workers’ Compensation Insurance Fund Act of 1992 


Board of directors — Members. 
Submission and review of organizational and operating plans. 


Part 8. Uninsured Employers Fund 


Creation — Legislative intent — Uses of fund. 
Request for benefits from fund. 
Payment of benefits constitutes satisfaction of judgment — Recovery from employer. 


Part 9. Construction Services Providers 


Part definitions. [Effective until January 1, 2022. See the version effective on January 
220223) 

Part definitions. [Effective on January 1, 2022. See the version effective until January 
1, 2022.] 

Requirement that construction services providers carry workers’ compensation insur- 
ance — Exemptions — Election by subcontractor. 

Criteria for applying for exemption. [Effective until January 1, 2022. See the version 
effective on January 1, 2022.] ; 

Criteria for applying for exemption. [Effective on January 1, 2022. See the version 
effective until January 1, 2022.] 

Application for construction services provider registration. [Effective until January 1, 
2022. See the version effective on January 1, 2022.] 

Application for construction services provider registration. [Effective on January 1, 
2022. See the version effective until January 1, 2022.] 

Filing of application — Issuance of notice — Publication on registry — Correction of 
documents filed with secretary of state — Address and change of address — Fine. 
[Effective until January 1, 2022. See the version effective on January 1, 2022.] 

Filing of application — Issuance of notice — Publication on registry — Correction of 
documents filed with bureau of workers’ compensation — Address and change of 
address — Fine. [Effective on January 1, 2022. See the version effective until 
January 1, 2022.] 
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Section 


50-6-906. 


50-6-906. 


50-6-907. 
50-6-907. 
50-6-908. 
50-6-908. 
50-6-909. 
50-6-909. 
50-6-911. 
50-6-911. 
50-6-912. 


50-6-912. 
50-6-913. 


50-6-913. 


50-6-914. 


50-6-914. 


50-6-915. 


50-6-915. 


50-6-917. 


50-6-918. 


50-6-921. 


50-6-921. 


WORKERS’ COMPENSATION LAW 50-6-101 


Refusal by secretary of state to file application — Reversal or modification by court — 
Hearing — Appeal. [Effective until January 1, 2022. See the version effective on 
January 1, 2022.] 

Refusal by bureau of workers’ compensation to file application — Reversal or modifi- 
cation by court — Hearing — Appeal. [Effective on January 1, 2022. See the version 
effective until January 1, 2022.] 

Term of validity of exemption — Renewal. [Effective until January 1, 2022. See the 
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PART 1 
GENERAL PROVISIONS 


50-6-101. Short title — Controlling law. 


Law Reviews. 
The Deep Roots of Workers’ Comp: Pirates, 


Prussians and Progressives Are All in the Fam- 
ily Tree, 49 Tenn. B.J. 10 (2013). 
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50-6-101. Short title. [Applicable to injuries occurring prior to July 1, 


2014.] 


NOTES TO DECISIONS 


18. Retaliatory Discharge. 

Employee did not allege that he was termi- 
nated because of his own exercise of a statutory 
or constitutional right, and he was not an 
injured employee attempting to exercise his 
right to see benefits under the Workers’ Com- 
pensation Act as a result of a work-related 


accident; his insistence that his termination 
violated the clear public policy of the Act was at 
best a conclusory allegation and his allegations 
were insufficient to state a cause of action for 
common law retaliatory discharge. Patrick v. 
Nelson Global Prods., — S.W.3d —, 2014 Tenn. 
App. LEXIS 441 (Tenn. Ct. App. July 30, 2014). 


50-6-102. Chapter definitions. 


As used in this chapter, unless the context otherwise requires: 
(1) “Administrator” means the chief administrative officer of the bureau of 
workers’ compensation of the department of labor and workforce development; 
(2) “AMA guides” means the 6th edition of the American Medical Associa- 
tion Guides to the Evaluation of Permanent Impairment, American Medical 
Association, until a new edition is designated by the general assembly in 
accordance with $ 50-6-204(k)(2)(A). The edition that is in effect on the date 
the employee is injured is the edition that shall be applicable to the claim; 
(3)(A) “Average weekly wages” means the earnings of the injured employee 
in the employment in which the injured employee was working at the time 
of the injury during the period of fifty-two (52) weeks immediately 
preceding the date of the injury divided by fifty-two (52); but if the injured 
employee lost more than seven (7) days during the period when the injured 
employee did not work, although not in the same week, then the earnings 
for the remainder of the fifty-two (52) weeks shall be divided by the 
number of weeks remaining after the time so lost has been deducted; 

(B) Where the employment prior to the injury extended over a period of 
less than fifty-two (52) weeks, the method of dividing the earnings during 
that period by the number of weeks and parts of weeks during which the 
employee earned wages shall be followed; provided, that results just and 
fair to both parties will be obtained; 

(C) Where, by reason of the shortness of the time during which the 
employee has been in the employment of the employer, it is impracticable to 
compute the average weekly wages as defined in this subdivision (3), regard 
shall be had to the average weekly amount that, during the first fifty-two (52) 
weeks prior to the injury or death, was being earned by a person in the same 
grade, employed at the same work by the same employer, and if there is no | 
such person so employed, by a person in the same grade employed in the same 
class of employment in the same district; 

(D) Wherever allowances of any character made to any employee in lieu 
of wages are specified as part of the wage contract, they shall be deemed 
a part of the employee’s earnings; 

(4) [Deleted by 2013 amendment, effective July 1, 2014.] 
(5) “Bureau” or “bureau of workers’ compensation” means the bureau of 
workers’ compensation of the department of labor and workforce development; 
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(6) “Case management” means medical case management or the ongoing 
coordination of medical care services provided to an injured or disabled 
employee on all cases where medical care expenses are expected to exceed a 

threshold; 

(7) “Commissioner” means the commissioner of labor and workforce 

development; 

(8) “Construction design professional” means: 

(A) Any person possessing a valid registration or license entitling that 
person to practice the technical profession of architecture, engineering, 
landscape architecture or land surveying in this state; 

(B) Any corporation, partnership, firm or other legal entity authorized 
by law to engage in the technical profession of architecture, engineering, 
landscape architecture or land surveying in this state; or 

(C) Any person, firm or corporation providing interior space planning or 
design in this state; 

(9) “Court of workers’ compensation claims” means the adjudicative func- 

tion within the bureau of workers’ compensation; 

(10) “Department” means the department of labor and _ workforce 

development; 

(11) [Deleted by 2015 amendment, effective May 4, 2015.] 

(12)(A) “Employee” includes every person, including a minor, whether 

lawfully or unlawfully employed, the president, any vice president, secre- 

tary, treasurer or other executive officer of a corporate employer without 
regard to the nature of the duties of the corporate officials, in the service 
of an employer, as employer is defined in subdivision (13), under any 
contract of hire or apprenticeship, written or implied. Any reference in this 
chapter to an employee who has been injured shall, where the employee is 
dead, also include the employee’s legal representatives, dependents and 
other persons to whom compensation may be payable under this chapter; 

(B) “Employee” includes a sole proprietor, a partner, or a member of a 
limited liability company who devotes full time to the proprietorship, 
partnership, or limited liability company, respectively, and who elects to be 
included in the definition of “employee” by filing written notice of the 
election on a form prescribed by the bureau with the insurer or, if there is 
no insurer, with the partnership, proprietorship, or limited liability 
company at least thirty (30) days before the occurrence of any injury or 
death. Such a proprietor, partner, or member may at any time withdraw 
the election by giving notice of the withdrawal to the insurer or, if there is 
no insurer, with the partnership, proprietorship, or limited liability 
company. Such a partner, proprietor, or limited liability company may at 
any time revoke the election for the term of the policy by giving notice in 
the same manner. Notification given pursuant to this subdivision (12)(B) 
does not become effective until it is filed with the proper entity; 

(C) The provisions of this subdivision (12) allowing a sole proprietor or 
a partner to elect to come under this chapter shall not be construed to deny 
coverage of the sole proprietor or partner under any individual or group 
accident and sickness policy the sole proprietor or partner may have in 
effect, in cases where the sole proprietor or partner has elected not to be 
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covered by this chapter, for injuries sustained by the sole proprietor or 
partner that would have been covered by this chapter had the election 
been made, notwithstanding any provision of the accident and sickness 
policy to the contrary. Nothing in this section shall require coverage of 
occupational injuries or sicknesses, if occupational injuries or sicknesses 
are not covered under the terms of the policy without reference to 
eligibility for workers’ compensation benefits; 
(D)G) In a work relationship, in order to determine whether an indi- 
vidual is an “employee,” or whether an individual is a “subcontractor” or 
an “independent contractor,” the following factors shall be considered: 
(a) The right to control the conduct of the work; 
(b) The right of termination; 
(c) The method of payment; 
(d) The freedom to select and hire helpers; 
(e) The furnishing of tools and equipment; 
(f) Self-scheduling of working hours; and 
(g) The freedom to offer services to other entities; and 

(ii) A premium shall not be charged by an insurance company for any 
individual determined to be an independent contractor pursuant to this 
subdivision (12)(D); 

(KE) “Employee” does not include a construction services provider, as 
defined in § 50-6-901, if the construction services provider is: 

(i) Listed on the registry established pursuant to part 9 of this 
chapter as having a workers’ compensation exemption and is working in 
the service of the business entity through which the provider obtained 
such an exemption; 

(ii) Not covered under a policy of workers’ compensation insurance 
maintained by the person or entity for whom the provider is providing 
services; and | 

(iii) Rendering services on a construction project that: 

(a) Is not a commercial construction project, as defined in § 50-6- 

901; or 

(b) Is a commercial construction project, as defined in § 50-6-901, 
and the general contractor for whom the construction services pro- 
vider renders construction services complies with § 50-6-914(b)(2); 

(13) “Employer” includes any individual, firm, association or corporation, 
the receiver or trustee of the individual, firm, association or corporation, or 
the legal representative of a deceased employer, using the services of not less 
than five (5) persons for pay, except as provided in § 50-6-902, and, in the case 
of an employer engaged in the mining and production of coal, one (1) 
employee for pay. If the employer is insured, it shall include the employer’s 
insurer, unless otherwise provided in this chapter; 

(14) “Injury” and “personal injury” mean an injury by accident, a mental 
injury, occupational disease including diseases of the heart, lung and 
hypertension, or cumulative trauma conditions including hearing loss, 
carpal tunnel syndrome or any other repetitive motion conditions, arising 
primarily out of and in the course and scope of employment, that causes 
death, disablement or the need for medical treatment of the employee; 
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provided, that: 

(A) An injury is “accidental” only if the injury is caused by a specific 
incident, or set of incidents, arising primarily out of and in the course and 
scope of employment, and is identifiable by time and place of occurrence, 
and shall not include the aggravation of a preexisting disease, condition or 
ailment unless it can be shown to a reasonable degree of medical certainty 
that the aggravation arose primarily out of and in the course and scope of 
employment; 

(B) An injury “arises primarily out of and in the course and scope of 
employment” only if it has been shown by a preponderance of the evidence 
that the employment contributed more than fifty percent (50%) in causing 
the injury, considering all causes; 

(C) An injury causes death, disablement or the need for medical 
treatment only if it has been shown to a reasonable degree of medical 
certainty that it contributed more than fifty percent (50%) in causing the 
death, disablement or need for medical treatment, considering all causes; 

(D) “Shown to a reasonable degree of medical certainty” means that, in 
the opinion of the physician, it is more likely than not considering all 
causes, as opposed to speculation or possibility; 

(EK) The opinion of the treating physician, selected by the employee from 
the employer’s designated panel of physicians pursuant to § 50-6- 
204(a)(3), shall be presumed correct on the issue of causation but this 
presumption shall be rebuttable by a preponderance of the evidence; 
(15)(A) “Maximum total benefit” means the sum of all weekly benefits to 
which a worker may be entitled; 

(B) For injuries occurring on or after July 1, 1992, but before July 1, 
2009, the maximum total benefit shall be four hundred (400) weeks times 
the maximum weekly benefit, except in instances of permanent total 
disability; 

(C) For injuries occurring on or after July 1, 2009, but before July 1, 
2014, the maximum total benefit shall be four hundred (400) weeks times 
one hundred percent (100%) of the state’s average weekly wage, as 
determined pursuant to subdivision (16)(B), except in instances of perma- 
nent total disability. Temporary total disability benefits paid to the injured 
worker shall not be included in calculating the maximum total benefit; 

(D) For injuries occurring on or after July 1, 2014, the maximum total 
benefit shall be four hundred fifty (450) weeks times one hundred percent 
(100%) of the state’s average weekly wage, as determined pursuant to 
subdivision (16)(B), except in instances of permanent total disability. 
Temporary total disability benefits paid to the injured worker before the 
employee attains maximum medical improvement shall not be included in 
calculating the maximum total benefit; 

(16)(A)G) “Maximum weekly benefit” means the maximum compensation 
payable to the worker per week; 

(ii) For injuries occurring between July 1, 1990, and June 30, 1991, 
the maximum weekly benefit shall be two hundred seventy-three dollars 
($273) per week; 

(iii) For injuries occurring on or after July 1, 1991, and before August 
1, 1992, the maximum weekly benefit shall be two hundred ninety-four 
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dollars ($294) per week; 

(iv) For injuries occurring on or after August 1, 1992, and through 
June 30, 1993, the maximum weekly benefit shall be sixty-six and two 
thirds percent (66 22%) of the employee’s average weekly wage up to 
seventy-eight percent (78%) of the state’s average weekly wage, as 
determined by the department; 

(v) For injuries occurring on or after July 1, 1993, and through June 
30, 1994, the maximum weekly benefit shall be sixty-six and two thirds 
percent (66 24%) of the employee’s average weekly wage up to eighty-two 
and four-tenths percent (82.4%) of the state’s average weekly wage, as 
determined by the department; 

(vi) For injuries occurring on or after July 1, 1994, and through June 
30, 1995, the maximum weekly benefit shall be sixty-six and two thirds 
percent (66 24%) of the employee’s average weekly wage up to eighty-six 
and eight-tenths percent (86.8%) of the state’s average weekly wage, as 
determined by the department; 

(vii) For injuries occurring on or after July 1, 1995, and through June 
30, 1996, the maximum weekly benefit shall be sixty-six and two thirds 
percent (66 73%) of the employee’s average weekly wage up to ninety-one 
and two-tenths percent (91.2%) of the state’s average weekly wage, as 
determined by the department; 

(viii) For injuries occurring on or after July 1, 1996, and through June 
30, 1997, the maximum weekly benefit shall be sixty-six and two thirds 
percent (66 73%) of the employee’s average weekly wage up to ninety-five 
and six-tenths percent (95.6%) of the state’s average weekly wage as 
determined by the department; 

(ix) For injuries occurring on or after July 1, 1997, and through June 
30, 2004, the maximum weekly benefit shall be sixty-six and two thirds 
percent (66 22%) of the employee’s average weekly wage up to one 
hundred percent (100%) of the state’s average weekly wage as deter- 
mined by the department; 

(x) For injuries occurring on or after July 1, 2004, the maximum 
weekly benefit for permanent disability benefits shall be sixty-six and 
two thirds percent (66 23%) of the employee’s average weekly wage up to 
one hundred percent (100%) of the state’s average weekly wage, as 
determined by the department; and 

(xi)(a) For injuries occurring on or after July 1, 2004, through June 30, 

2005, the maximum weekly benefit for temporary disability benefits 

shall be sixty-six and two thirds percent (66 24%) of the employee’s 

average weekly wage up to one hundred five percent (105%) of the © 
state’s average weekly wage, as determined by the department; and 
(6) For injuries occurring on or after July 1, 2005, the maximum 
weekly benefit for temporary disability benefits shall be sixty-six and 
two thirds percent (66 24%) of the employee’s average weekly wage up 
to one hundred ten percent (110%) of the state’s average weekly wage, 

as determined by the department; 
(B) As used in subdivision (15), the state average weekly wage shall be 
determined as of the preceding January 1, and shall be adjusted annually 
using the data from the bureau and shall be effective on July 1 of each 
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(17) “Mental injury” means a loss of mental faculties or a mental or 
behavioral disorder, arising primarily out of a compensable physical injury 
or an identifiable work related event resulting in a sudden or unusual 
stimulus, and shall not include a psychological or psychiatric response due to 
the loss of employment or employment opportunities; 

(18) “Minimum weekly benefit” means the minimum compensation per 
week payable to the worker, which shall be fifteen percent (15%) of the state’s 
average weekly wage, as determined by the department; 

(19) “Specialty practice group” means a group of Tennessee licensed 
physicians, surgeons, or chiropractors providing medical care services of the 
same or similar medical specialty as each other and operating out of the same 
physical location; and 

(20) “Utilization review” means evaluation of the necessity, appropriate- 
ness, efficiency and quality of medical care services, including the prescribing 
of one (1) or more Schedule II, III, or IV controlled substances for pain 
management for a period of time exceeding ninety (90) days from the initial 
prescription of such controlled substances, provided to an injured or disabled 
employee based on medically accepted standards and an objective evaluation 
of those services provided; provided, that “utilization review” does not include 
the establishment of approved payment levels, a review of medical charges or 
fees, or an initial evaluation of an injured or disabled employee by a 


physician specializing in pain management. 
(21) [Deleted by 2013 amendment, effective July 1, 2014.] 


History. 

Acts 1919, ch. 123, § 2; 1923, ch. 84, § 2; 
Shan. Supp., § 3608a138; Code 1932, § 6852; 
Acts 1941, ch. 90, § 1; 1947, ch. 189, § 1; C. 
Supp. 1950, § 6852; Acts 1961, ch. 184, § 1; 
1963, ch. 362, § 2; 1971, ch. 300, § 1; 1977, ch. 
339, § 1; 1978, ch. 499, § 1; 1978, ch. 687, § 1; 
impl. am. Acts 1980, ch. 534, §§ 1, 3; Acts 1981, 
ch. 239, § 1; T.C.A. (orig. ed.), § 50-902; Acts 
1985, ch. 393, § 1; 1988, ch. 923, § 1; 1990, ch. 
990, § 1; 1991, ch. 225,§ 1; 1992, ch. 900, §§ 2, 
19, 20, 28; 1997, ch. 330, § 1; 1999, ch. 520, 
§ 41; 2002, ch. 833, §§ 4, 5; 2004, ch. 962, 
§§ 22, 23, 32; 2008, ch. 1025, § 1; 2009, ch. 599, 
§§ 1-3; 2010, ch. 1149, §§ 3, 14; 2011, ch. 416, 
Sel. thy 422° 82152002" ch! 1100/'941; 
2013, ch. 282, § 2; 20138, ch. 289, §§ 4-9; 2014, 
ch. 903, § 1; 2015, ch. 188, § 3; 2015, ch. 341, 
§§ 14, 15, 18; 2016, ch. 816, § 1; 2017, ch. 344, 
a) 


Compiler’s Notes. 

Acts 2004, ch. 962, § 42 provided that: (a) 

The general assembly recognizes that signifi- 
cant cost savings will result from the imple- 
mentation of this bill. It is in the best interest of 
the citizens of Tennessee that the cost savings 
be passed to the entities that have paid faith- 
fully workers’ compensation premiums in order 
to ensure the economic well-being of their em- 
ployees. It is the intent and purpose of the 


general assembly that workers’ compensation 
premiums be adjusted downward within fifteen 
(15) months of July 1, 2004, to reflect the cost 
savings resulting from the provisions of the act. 
If a workers’ compensation policy is subject to 
renewal during the fifteen (15) month period, 
adjustments to the policy may be made at that 
time. 

(b) It is the intent of the general assembly 
that the savings of the act shall routinely be 
reflected in future filings through the advisory 
prospective loss cost filing system, pursuant to 
§§ 56-5-106(b) and 50-6-402. Nothing in this 
section shall be construed as amending or af- 
fecting the procedures for filing and approval of 
rates set forth in title 56, chapter 5. 

This section is set out to correct the reference 
in (15)(C) and (D) from “subdivision (15)(B)” to 
“subdivision (16)(B)” and in subdivision (16)(B) 
from “subdivision (15)(A)” to “subdivision (15)”. 


Amendments. 

The 2015 amendment by ch. 188, in the 
definition of “employee”, made stylistic changes 
throughout (D) and added “A premium shall not 
be charged by an insurance company for any 
individual determined to be an independent 
contractor pursuant to this subdivision 
(12)(D)”. 

The 2015 amendment by ch. 341, effective 
May 4, 2015, deleted the definition of “Division” 
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or “division of workers’ compensation” which 
read: “Division” or “division of workers’ com- 
pensation” means the division of workers’ com- 
pensation of the department of labor and work- 
force development;”; substituted “bureau” for 
“division” throughout the section; and added 
the definition of “Bureau” or “bureau of work- 
ers’ compensation”. 

The 2016 amendment substituted “a sole 
proprietor, a partner, or a member of a limited 
liability company who devotes full time to the 
proprietorship, partnership, or limited liability 
company, respectively,” for “a sole proprietor or 
a partner who devotes full time to the propri- 
etorship or partnership” in (B) of the definition 
of “employee”. 

The 2017 amendment in (B) in the definition 
of “Employee”, inserted “who” preceding 
“elects”, inserted “on a form prescribed by the 
bureau” substituted “insurer or, if there is no 
insurer, with the partnership, proprietorship, 
or limited liability company” for “bureau” near 
the end and substituted a period for “, and” at 
the end of the first sentence, in the second 
sentence, added “Such a proprietor, partner, or 
member” at the beginning and substituted “in- 
surer or, if there is no insurer, with the part- 
nership, proprietorship, or limited liability 
company.” for “bureau” at the end, and added 
the third sentence. 


Effective Dates. 
Acts 2015, ch. 188, § 4. April 22, 2015. 
Acts 2015, ch. 341, § 19. May 4, 2015. 
Acts 2016, ch. 816, § 11. April 14, 2016. 
Acts 2017, ch. 344, § 12. May 9, 2017. 


Attorney General Opinions. 

A member of the Underground Storage Tanks 
and Solid Waste Disposal Control Board is a 
state official. While state officials are treated as 
“state employees” for some purposes, state offi- 
cials are not treated as “state employees” for 
the purpose of procuring a public contract. If a 
contractor has an employee or subcontractor 
who serves as a member of the Underground 
Storage Tanks and Solid Waste Disposal Con- 
trol Board, the contractor may respond to a 
request for proposal or a request for qualifica- 
tions to provide services under a contract with 
a state agency whose services are not overseen 
by the Board when the Board member does not 
have a duty “to vote for, let out, overlook, or in 
any manner superintend any work or any con- 
tract” in which the state agency is interested. 
The contractor may not contract with a state 
agency if the Board member has a duty “to vote 
for, let out, overlook, or in any manner super- 
intend any work or any contract” in which the 
state agency is interested and the Board mem- 
ber is “directly interested” in the contract). The 
only exception is the “sole supplier” provision. 
If the Board member is “directly interested” in 
the contract but is the sole supplier of the 
services in a municipality or county, the Board 
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member is treated as being only “indirectly 
interested” in the contract. In that instance, for 
the contract to be valid, the Board member 
must publically acknowledge his or her inter- 
est. OAG 18-20, 2018 Tenn. AG LEXIS 19 
(4/23/2018). 


Workers’ Compensation Appeals Board 
Decisions. 

An employee was hired as a seasonal worker 
at the employer’s distribution center. During 
the recruiting process, the employee was in- 
formed that transportation to and from the 
distribution center would be available through 
a third party, but a fee would be charged for this 
service. During a ride from the distribution 
center to her hometown, the bus on which the 
employee was riding caught fire and, while 
evacuating the bus, the employee was allegedly 
injured. She sought medical and temporary 
disability benefits at an expedited hearing. The 
Workers’ Compensation Appeals Board held 
that the employee did not come forward with 
sufficient evidence at the expedited hearing to 
show she would likely prevail at trial in proving 
the case falls within an exception to the general 
rule of non-compensability in “coming and go- 
ing” cases. Smith v. Macy’s Corporate Services, 
2019 TIN Wrk Comp App Bd LEXIS 2. 

It was undisputed that the employer did not 
provide transportation or reimburse transpor- 
tation costs for its seasonal employees. More- 
over, the employee was not "on the clock" at the 
time of the injury, but was returning home after 
her shift was over. In addition, the trip between 
her home and the employer’s facility was not a 
substantial part of the service for which the 
employee was employed and compensated. Fur- 
thermore, the employer did not require the 
employee to use the bus but merely facilitated 
the use of that service to its seasonal workers 
as a convenience. Smith v. Macy’s Corporate 
Services, 2019 TN Wrk Comp App Bd LEXIS 2. 

The trial court’s expedited hearing order de- 
termining the employee presented sufficient 
proof that she is likely to succeed at trial and 
ordering the employer to authorize the revision 
surgery to the employee’s pre-existing knee 
replacement was affirmed, where there was no 
basis in this record to determine that the trial 
court erred in accepting the causation opinion — 
of the authorized treating physician over that 
of the employer’s medical expert. Foster v. Andy 
Frain Services, Inc., 2019 TN Wrk Comp App 
Bd LEXIS 10. 

An employee, a mental health aid employed 
in a residential group home for teens, alleged 
suffering injuries as a result of physical alter- 
cations occurring in the group home. The em- 
ployer did not dispute the occurrence of the 
incidents and acknowledged that the employee 
reported suffering headaches as a result, but 
denied that the employee’s need for recom- 
mended psychiatric treatment arose primarily 
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out of and in the course and scope of her 
employment. Based upon the authorized physi- 
cian’s referral of the employee to specialists for 
additional treatment and his taking the em- 
ployee out of work until she is seen by such 
specialists, the Workers Compensation Appeal 
Board concluded the evidence supported the 
trial court’s determination that the employee is 
entitled to the medical benefits and temporary 
disability benefits ordered by the trial court. 
Gautreaux v. Hermitage Hall, 2019 TN Wrk 
Comp App Bd LEXIS 12. 

The employee, a supervisor at a grain pro- 
cessing facility, suffered a heart attack and died 
while at work. The employee’s surviving spouse 
brought a claim for death benefits, asserting 
the employee’s heart attack was due to work- 
related physical exertion, environmental expo- 
sures, and mental stress. However, she could 
not prevail on her contention that physical 
exertion caused the employee’s heart attack 
because there was no evidence he performed 
any physical labor on the day of his heart 
attack. Additionally, the mental stress alleged 
by the surviving spouse, namely pressure to 
learn the new computer program, was the type 
of ordinary stress associated with the employ- 
ee’s job and was therefore not compensable. 
Further, the medical experts’ testimony on dust 
inhalation’s connection to heart attacks was 
inconclusive and the lay witness testimony on 
the level of dust at the employer’s facility was 
similarly equivocal. The medical proof viewed 
as a whole fell short of that required to estab- 
lish a compensable injury. Mitchell v. Bunge 
North America, 2019 TN Wrk Comp App Bd 
LEXIS 15. 

An employee alleged suffering a low back 
injury while performing her work duties. Based 
on the authorized physician’s opinion that the 
work incident aggravated the employee’s pre- 
existing condition but that greater than 51% of 
the cause was related to the employee’s degen- 
erative pre-existing process, the employer de- 
nied the claim. The employee sought treatment 
from another physician whose responses to a 
questionnaire indicated the work incident more 
likely than not caused the employee’s need for 
medical treatment. Following an evidentiary 
hearing, the trial court awarded medical ben- 
efits and ordered the employer to authorize 
further treatment with the physician sought 
out by the employee. The employer has ap- 
pealed. On appeal, the board found that the 
employee presented sufficient medical proof to 
rebut the statutory presumption of correctness 
afforded the authorized physician’s causation 
opinion In contrast to the authorized physi- 
cian’s opinions, the second physician linked the 
employee’s symptoms to the work incident and 
provided an opinion that the employment 
"more likely than not" caused her need for 
medical treatment. While the second physi- 
cian’s opinions may be insufficient to establish 
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causation by a preponderance of the evidence at 
trial, those opinions, considered with the em- 
ployee’s lay testimony, were sufficient evidence 
to rebut the presumption of correctness ac- 
corded the authorized physician’s causation 
opinion and to allow the trial court to deter- 
mine that the employee would likely prevail at 
a hearing on the merits. Blevins v. Southern 
Champion Tray, LP, 2019 TN Wrk Comp App 
Bd LEXIS 29 

An employee alleged he suffered injuries 
when a large airplane tire rolled off a cart and 
struck him. In addition to physical injuries to 
his left shoulder and neck, the employee as- 
serted he suffered depression due to his injuries 
and the loss of his job. He requested a panel of 
specialists after receiving a referral for a psy- 
chological evaluation from his authorized pain 
management physician. The employer declined 
to provide a panel of psychologists. The trial 
court ordered the employer to provide a panel of 
specialists in response to a pain management 
specialist’s referral for psychological evaluation 
and treatment. An authorized physician had 
referred the employee to the pain management 
specialist, who provided authorized pain man- 
agement treatment. The pain management 
specialist, an authorized physician, made a 
referral to a psychologist. That referral was 
presumed medically necessary for treatment of 
the employee and the employer offered no evi- 
dence that the employee did not suffer from 
symptoms of depression due to his loss of func- 
tion. Moreover, the employer offered no expert 
medical testimony to refute the pain manage- 
ment specialist’s opinion that the employee 
needed treatment for his depression. In conclu- 
sion, the evidence supported the trial court’s 
order for a panel of specialists, but the order 
was modified to limit it to a panel of psycholo- 
gists, as recommended by the pain manage- 
ment specialist. Montgomery v. Mitchell Indus- 
trial Tire Co., Inc., 2019 TN Wrk Comp App Bd 
LEXIS 32. 

Following a physical assault in the work- 
place, the employee initiated a claim for work- 
ers’ compensation benefits for her alleged 
physical and mental injuries. The employer 
accepted the claim for the physical injuries but 
denied that the employee’s alleged mental in- 
jury arose primarily out of the work incident. 
Following a trial, the court properly concluded 
the employee did not prove by a preponderance 
of the evidence that she developed a mental 
injury arising primarily out of and in the course 
and scope of her employment and denied ben- 
efits for the alleged mental injury. Neither the 
employee’s testimony nor the medical proof 
established that the employee’s mental symp- 
toms following the work assault substantially 
differed from those she reported to her primary 
care physician eight months before the inci- 
dent. Following the assault, the employee re- 
turned to work and for the next eight months 
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she successfully endured the same general 
work stress that she experienced before her 
injury. Furthermore, the trial court had con- 
cluded the employee was terminated not be- 
cause of her disability but rather a disagree- 
ment with her supervisor, which was not the 
reason the employee asserted in her resigna- 
tion letter. Holdway v. Lakeside Behavioral 
Health Systems, 2019 TN Wrk Comp App Bd 
LEXIS 36. 

The claimant is an artisan whose expertise is 
fabricating and sculpting artificial rocks for 
various types of exhibits. In this case, he was 
working at the Nashville Zoo and alleged he 
suffered a work-related injury. He contended 
the company that hired him to come to Nash- 
ville to perform the work was his employer and 
was responsible for providing workers’ compen- 
sation benefits as a result of his injury. The 
alleged employer denied that it was responsible 
for providing benefits, asserting the claimant 
was an independent contractor. Following an 
expedited hearing, the trial court properly de- 
termined the claimant was an independent 
contractor and denied the requested benefits. 
The claimant was a resident of Florida who 
agreed to come to Nashville for the purpose of 
completing a single project that was known to 
be temporary work. The very nature of the 
working arrangement was that of a contractor 
(the artistic director of the project) and an 
independent contractor (the claimant, an artist 
tasked with effectuating a portion of the artistic 
vision of the Zoo). Kent v. Delatorre Art Design, 
Inc., 2019 TN Wrk Comp App Bd LEXIS 48. 

An employee, a nursing assistant, was help- 
ing a patient in a chair when the patient began 
to fall. As she reached to catch the patient, the 
employee felt pain in her left shoulder and 
neck. Four days later, she was involved in a 
motor vehicle collision unrelated to her employ- 
ment that resulted in pain in her leg, wrist, and 
elbow. The employer provided medical care but 
later took the position that the employee’s 
medical conditions did not arise primarily from 
the work accident and that the motor vehicle 
accident constituted an intervening cause of 
the employee’s conditions. Following a trial, the 
court properly found the employee suffered 
injuries arising primarily out of her employ- 
ment and awarded temporary total disability 
benefits, permanent partial disability benefits, 
and future medical benefits. With respect to 
whether the employee’s car accident was a 
subsequent intervening event that would break 
the chain of causation and relieve the employer 
of its obligation to provide benefits, there was 
insufficient proof to support a finding that ei- 
ther the car accident or the employee’s work as 
a hairstylist advanced or aggravated her medi- 
cal conditions. Although the medical records 
indicated the employee’s work as a stylist may 
have increased her symptoms, there was no 
opinion in the record, expert or otherwise, that 
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her injuries arose primarily out of either the 
motor vehicle accident or her work as a stylist. 
Rather, as the trial court concluded, the pre- 
ponderance of the evidence supported the con- 
clusion that the employee’s left shoulder and 
neck injuries arose primarily out of and in the 
course and scope of her work with the employer. 
Clay v. Signature Healthcare, 2019 TN Wrk 
Comp App Bd LEXIS 58. 

An employee alleged she injured her low back 
and/or aggravated a pre-existing arthritic con- 
dition in her right hip as a result of a work- 
related accident. Following a course of autho- 
rized treatment with two physicians, the 
employee asserted she was entitled to addi- 
tional medical treatment. In response to the 
employer’s motion for summary judgment, 
which was supported by the opinions of three 
physicians, the employee submitted the sworn 
declaration of a physician’s assistant. The trial 
court properly granted the employer’s motion 
for summary judgment and dismissed the em- 
ployee’s claim. The employer presented suffi- 
cient evidence that the employee’s medical con- 
ditions and current need for treatment did not 
arise primarily from the work accident. As a 
result, the burden shifted to the employee to 
come forward with sufficient evidence showing 
a genuine issue of material fact as to the cause 
of her medical conditions and need for addi- 
tional treatment. However, the sworn declara- 
tion of a physician’s assistant, without more, 
cannot create a genuine issue of material fact 
as to the issue of causation. A physician’s assis- 
tant, like a nurse practitioner, is not qualified 
to offer an expert opinion on medical causation. 
Moreover, the physician assistant couched her 
opinions in terms such as "may be reasonably 
referable" and "may be related." Such opinions, 
even if admissible, do not meet the standards to 
satisfy causation. Thus, the employee did not 
come forward with sufficient evidence at the 
summary judgment stage to show a genuine 
issue of material fact as to the issue of medical 
causation. Adiole v. Logan Senior Care, LLC, 
2019 TN Wrk Comp App Bd LEXIS 78. 

An employee was involved in a motor vehicle 
accident while riding as a passenger in a work 
vehicle. He asserted he sustained injuries to 
both arms and his right shoulder as a result of 
that accident. After several medical evalua- ° 
tions, the authorized physician concluded that 
the employee’s medical conditions pre-existed 
the work accident and were not at least fifty- 
one percent causally related to that accident. 
Following an expedited hearing, the trial court 
properly denied the employee’s interlocutory 
request for additional medical and temporary 
disability benefits. The Board agreed with the 
trial court that the employee did not rebut the 
presumption of correctness attributable to the 
authorized physician’s causation opinion and 
did not come forward with sufficient proof at 
the expedited hearing to show he is likely to 
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prevail at trial on the issue of medical causa- 
tion. Dennis v. Memphis Light, Gas & Water, 
2019 TN Wrk Comp App Bd LEXIS 80. 

An employee, a sales manager at an office 
supply store, alleged he suffered a right knee 
injury as a result of performing work activities 
over a two-day period. After timely reporting 
his injury, the employee sought medical care at 
a hospital emergency department and was re- 
ferred to an orthopedic surgeon who subse- 
quently diagnosed a tear in the employee’s 
meniscus and recommended surgery. The em- 
ployer denied the claim, contending the em- 
ployee did not suffer a compensable accidental 
injury based upon the medical proof establish- 
ing that the employee suffered an acute injury 
rather than a gradual injury. In part, the trial 
court ordered the employer to provide medical 
benefits, including the recommended knee sur- 
gery. The employee identified specific physical 
activities he performed over the course of a 
narrow and identifiable period of time that 
resulted in his right knee injury. His co-worker 
corroborated his testimony as to the work the 
employee performed. The fact that the em- 
ployee was unable to point to the specific mo- 
ment in time that a tear occurred to his medial 
meniscus does not prevent his claim from being 
compensable. The employee successfully met 
his burden at the expedited hearing by identi- 
fying the time and place of his injury, a two-day 
period over which he performed specific physi- 
cal tasks that his physician opined are consis- 
tent with the type of injury he sustained. 
Friend v. Staples Contract and Commercial, 
LLC, 2020 TN Wrk Comp App Bd LEXIS 12. 

An employee reported back pain after lifting 
totes at work and sought medical benefits from 
her employer. After the employee was seen by 
an onsite nurse and a physician at an urgent 
care facility, the employer declined to authorize 
a referral to an orthopedic specialist because 
the employee was unable to identify a specific 
date of injury, a specific incident, or a set of 
incidents allegedly causing her back condition. 
The employer also asserted the employee failed 
to provide proper notice of a work injury and 
failed to show her back condition arose primar- 
ily from a work accident. Following an expe- 
dited hearing, the trial court ordered the em- 
ployer to provide the employee a panel of 
orthopedic specialists, and the employer has 
appealed. First, the employer asserted that the 
employee did not provide timely written notice 
of the injury and did not even provide timely 
verbal notice of an accident. However, the em- 
ployee credibly testified that she reported on- 
going back pain to an assistant manager, and 
received medical treatment from the employ- 
er’s on-site clinic. Thus, the employer had ac- 
tual notice of the employee’s alleged injury. 
Moreover, it was undisputed the employer pro- 
vided the employee a panel of physicians pur- 
suant to the workers’ compensation law, and 
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she was treated by an authorized physician. 
The employer offered no proof that any alleged 
defective notice caused it prejudice. Second, the 
employee was likely to prevail at trial in prov- 
ing a set of incidents sufficiently identifiable by 
time and place of occurrence, where the em- 
ployee offered unrefuted testimony that her low 
back pain began while she was lifting heavy 
totes at work in September 2018, and she 
further testified, again without contradiction, 
that she reported her back pain to an assistant 
manager on multiple occasions and, ultimately, 
was seen by an on-site nurse and by a panel- 
selected physician at an urgent care facility. 
Ibarra v. Amazon Fulfillment Services, Inc., 
2020 TN Wrk Comp App Bd LEXIS 18. 

An employee reported that his left knee gave 
way while he was climbing a ladder at work. 
The employee had suffered a work-related in- 
jury to his left knee several years before when 
his employer had workers’ compensation cover- 
age with a different insurer. The employee also 
had been diagnosed with pre-existing osteoar- 
thritis in his left knee unrelated to his work 
injuries. One physician testified that the em- 
ployee’s current need for a total knee arthro- 
plasty was caused primarily by his pre-existing 
osteoarthritis. Another physician opined that 
the most recent work accident caused an exac- 
erbation of his pre-existing osteoarthritis. The 
trial court concluded the employee is likely to 
prevail at trial in proving the need for a total 
knee arthroplasty arose primarily from the 
most recent work accident, and it ordered the 
employer to authorize treatment, including any 
recommended surgery. The Board concluded 
that the trial court erred in concluding the 
employee’s lay testimony and the opinions ex- 
pressed by the employee’s expert outweighed 
the unequivocal testimony of an orthopedic 
surgeon with respect to the need for a total 
knee replacement surgery. The employee was 
entitled to reasonable and necessary medical 
treatment causally related to the work acci- 
dent. However, the evidence presented at the 
expedited hearing did not support an order 
compelling the employer and its current in- 
surer to authorize the total knee arthroplasty 
at this time. Barnes v. Jack Cooper Transport 
Co., 2020 TN Wrk Comp App Bd LEXIS 16. 

An employee sustained an injury to her right 
hand and right knee after tripping over a pallet 
in the course of her employment. The claim was 
accepted as compensable and the employer pro- 
vided medical benefits, including authorization 
of a partial knee replacement. Following sur- 
gery, the employee began experiencing back 
and hip pain, prompting a referral for a neuro- 
surgical evaluation that resulted in a recom- 
mendation for lumbar surgery. The employer 
authorized decompression surgery, but declined 
to authorize a fusion. The employee filed a 
petition seeking, in part, to compel the em- 
ployer to authorize both procedures. The trial 
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court ordered the employer to authorize the 
recommended surgery. On appeal, the employer 
that the trial court erred in awarding benefits 
to the employee when she failed to prove her 
back and hip injuries were the result of a 
specific incident or set of incidents that were 
identifiable by time and place of occurrence. It 
was undisputed that the employee suffered a 
compensable injury to her knee after tripping 
over a pallet at work. The employee’s theory of 
recovery relied on the assertion that her back 
and hip complaints were the direct and natural 
consequence of the compensable knee injury 
and were not caused by a specific incident or set 
of incidents at work. Thus, the employee’s in- 
ability to describe a specific incident or set of 
incidents identifiable by time and place of oc- 
currence that resulted in her back and hip 
complaints was not a bar to relief. Moreover, 
the employer offered no proof to rebut a physi- 
cian’s opinion that the employee’s knee injury 
and subsequent surgery caused an alteration in 
her gait that resulted in an aggravation of her 
preexisting hip condition and her lumbar con- 
dition. Accordingly, the evidence supported the 
trial court’s determination that the employee 
was likely to prevail at trial in establishing the 
compensability of her lumbar and hip condi- 
tions. Hudgins v. Global Personnel Solutions, 
Inc., 2020 TN Wrk Comp App Bd LEXIS 19. 
An employee, an assistant store manager, 
alleged a bag of dog food fell on her at work, 
resulting in injuries to her neck and shoulder. 
Following an expedited hearing, the trial court 
determined that the opinion of an authorized 
treating physician was sufficient to establish 
that the employee would likely prevail on the 
merits and ordered the employer to provide a 
panel of physiatrists for nonoperative treat- 
ment for her cervical strain as recommended by 
the authorized physician. The trial court addi- 
tionally determined that the employee was en- 
titled to 18 days of temporary disability ben- 
efits. The employer appealed. At an expedited 
hearing, an employee need not prove every 
element of a claim by a preponderance of the 
evidence to be entitled to temporary disability 
or medical benefits, but must instead present 
evidence sufficient for the trial court to con- 
clude that the employee would likely prevail at 


EMPLOYER AND EMPLOYEE 50 


a hearing on the merits. However, the employer 
did not assert that the evidence presented at 
the expedited hearing failed to support the trial 
court’s determination that the employee is 
likely to prevail at trial, but essentially insisted 
the applicable standard of proof at the expe- 
dited hearing is not a lesser evidentiary stan- 
dard. The Board was unpersuaded by the em- 
ployer’s argument and affirmed the trial court’s 
determinations. Gillum v. Dollar General Cor- 
poration, 2020 TN Wrk Comp App Bd LEXIS 
25. 

An employee alleged injuries as a result of 
receiving an electrical shock in the course of her 
employment. After receiving treatment from an 
unauthorized dentist as well as from autho- 
rized medical care providers, the employee filed 
a petition alleging entitlement to additional 
benefits. She subsequently requested a hearing 
in which she sought to compel the employer to 
provide benefits for dental injuries she alleged 
she suffered as a result of the workplace inci- 
dent. Following the hearing, the trial court 
denied benefits for the employee’s alleged den- 
tal injuries but awarded other medical benefits. 
Thereafter, the employer filed a motion for 
summary judgment supported by statements of 
allegedly undisputed facts. In response, the 
employee submitted numerous documents, in- 
cluding a letter from a dentist stating that the 
dental work she needed "could very well be due 
to the electrical shock." The trial court granted 
the employer’s motion for summary judgment 
in part and dismissed the employee’s claims for 
injuries to her mouth, eyes, and hearing. The 
trial court denied the employer’s motion as it 
related to the employee’s claim of dental inju- 
ries. The employer has appealed. The trial 
court’s grant of summary judgment dismissing 
the employee’s alleged non-dental injuries was 
affirmed, but the trial court’s denial of sum- 
mary judgment as to the employee’s alleged 
dental injuries was reversed. A dentist’s opin- 
ion that the work that needed to be performed 
to save the employee’s teeth "could very well 
be" the result of the electric shock was insuffi- 
cient as a matter of law to support an award of 
benefits for the employee’s alleged dental inju- 
ries. Armstrong v. Chattanooga Billiard Club, 
2020 TN Wrk Comp App Bd LEXIS 40. 


NOTES TO DECISIONS 


ANALYSIS 


Evidence Sufficiency. 

Causation. 

Failure to Show Compensable Accident. 
Independent Contractor’s Employee. 


na ha 
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Evidence Sufficiency. 
Claimant failed to produce sufficient evi- 
dence to show that his left-foot condition arose 
primarily out of and in the course and scope of 


his employment, where the claimant submitted 
no medical evidence showing that it was more 
likely than not that his employment contrib- 
uted more than 50 percent to his injury. The 
treating physician’s statement that the claim- 
ant’s workplace accident was at least part of 
the cause of his foot problems did not establish 
by a preponderance of the evidence that the 
claimant’s employment contributed more than 
50 percent in causing the injury. Payne v. D & D 
Elec., — S.W.3d —, 2017 Tenn. LEXIS 215 
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(Tenn. Apr. 18, 2017), affd, — S.W.3d —, 2017 
Tenn. LEXIS 213 (Tenn. Apr. 18, 2017). 

Treating physician’s opinion that a claim- 
ant’s injury was not work-related was entitled 
to a presumption of correctness, and the claim- 
ant did not present sufficient medical evidence 
to overcome the presumption. Thysavathdy v. 
Bridgestone Ams. Tire Operations, — S.W.3d 
—, 2018 Tenn. LEXIS 313 (Tenn. June 8, 2018). 

Evidence preponderated in favor of the trial 
court’s holding that an employee did not suffer 
a new injury from incidents with other employ- 
ers because the employee testified that, after 
each incident, her wrist pain eventually re- 
turned to her baseline level on its own; a doctor 
opined that he saw no significant change from 
the employee’s condition before the incidents, 
and each incident resulted only in a temporary 
increase in pain. Paris v. McKee Foods Corp., — 
S.W.3d —, 2021 Tenn. LEXIS 53 (Tenn. Feb. 18, 
2021). 


2. Causation. 

Workers’ Compensation Appeals Board prop- 
erly reversed the trial court’s order which found 
that the employee’s injury was compensable 
because, in applying the correct standard to the 
employee’s injury that occurred after July 1, 
2014, the evidence preponderated against the 
trial court’s finding that the employment of the 
employee contributed more than 50% in caus- 
ing his patellar dislocation as the employee’s 
doctor was unable to state with any reasonable 
degree of medical certainty that dragging 
heavy rolls of material at work contributed to 
the employee’s injury in any way; and the 
doctor stated that the employee had patella 
alta, a condition that predisposed him to patel- 
lar dislocations. Willis v. All Staff, — S.W.3d —, 
2017 Tenn. LEXIS 455 (Tenn. Aug. 3, 2017). 

It was proper to deny an employee’s claim for 
workers’ compensation because the evidence 
did not preponderate against the trial court’s 
finding that the employee failed to sustain his 
burden of proof that his injury arose primarily 
out of his employment; a doctor did not testify 
within a reasonable degree of medical certainty, 
either directly or indirectly, that the employee’s 
work activity more likely than not contributed 
more than fifty percent in causing the injury. 
Panzarella v. Amazon.Com, Inc., — S.W.3d —, 
2018 Tenn. LEXIS 244 (Tenn. May 16, 2018), 
affd, Panzarella v. Amazon.com, Inc., — S.W.3d 
—, 2018 Tenn. LEXIS 247 (Tenn. May 16, 
2018). 

Injury that is caused by an employer’s failure 
to provide reasonable medical assistance arises 
out of and in the course of employment when an 
employee becomes helpless at work because of 
illness or other cause unrelated to her employ- 
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ment, the employee needs medical assistance to 
prevent further injury, the employer knows of 
the employee’s helplessness, and the employer 
can provide reasonable medical assistance but 
does not do so. Chaney v. Team Techs., Inc., 568 
S.W.3d 576, 2019 Tenn. LEXIS 20 (Tenn. Jan. 
31, 2019). 

Trial court erred in holding that the indepen- 
dent intervening cause principle relieved a for- 
mer employer of liability under the settlement 
agreement with the employee and the workers’ 
compensation statutes because there was no 
finding of a new injury or an aggravation of the 
wrist injury the employee had while working 
for the former employer. Paris v. McKee Foods 
Corp., — S.W.3d —, 2021 Tenn. LEXIS 53 
(Tenn. Feb. 18, 2021). 

If the employee’s activity results in only an 
increase in pain but there is no new injury or 
ageravation of the original injury, the indepen- 
dent intervening cause principle is not appli- 
cable to relieve the original employer of liabil- 
ity. Paris v. McKee Foods Corp., — S.W.3d —, 
2021 Tenn. LEXIS 53 (Tenn. Feb. 18, 2021). 


3. Failure to Show Compensable Acci- 
dent. 

Employee’s October 2008 shoulder and neck 
injuries were not compensable because the first 
doctor testified that the January 2009 MRI of 
the employee’s shoulder showed degenerative 
changes that had existed for quite some time, 
and that the cysts appearing in the MRI were 
evidence of a chronic condition and could not 
have formed since October 2008; and the sec- 
ond doctor testified that he consulted with a 
radiologist who interpreted both the employee’s 
2003 spinal images and his 2012 spinal images 
and, based on the comparison of those images, 
the second doctor opined that the employee had 
only slight progression of his spondylosis over 
that time and there was no anatomical change 
due to an acute injury that occurred between 
2003 and 2012. T & B Trucking v. Pigue, — 
S.W.3d —, 2017 Tenn. LEXIS 788 (Tenn. Dec. 
14, 2017), aff'd, —S.W.3d —, 2017 Tenn. LEXIS 
789 (Tenn. Dec. 14, 2017). 


4. Independent Contractor’s Employee. 

Material evidence supported the jury’s deter- 
mination that a worker was the employee of a 
non-party independent contractor, rather than 
the property owner, where the contractor had 
been hired by the owner to construct a house 
and had the right to control the conduct of the 
work, the right to schedule working hours, the 
freedom to select and hire helpers, and the 
right of termination. Helton v. Lawson, — 
S.W.3d —, 2019 Tenn. App. LEXIS 613 (Tenn. 
Ct. App. Dec. 18, 2019). 
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50-6-102. Chapter definitions. [Applicable to injuries occurring prior 


to July 1, 2014.] 


Compiler’s Notes. 

Acts 2004, ch. 962, § 42 provided that: (a) 

The general assembly recognizes that signifi- 
cant cost savings will result from the imple- 
mentation of this bill. It is in the best interest of 
the citizens of Tennessee that the cost savings 
be passed to the entities that have paid faith- 
fully workers’ compensation premiums in order 
to ensure the economic well-being of their em- 
ployees. It is the intent and purpose of the 
general assembly that workers’ compensation 
premiums be adjusted downward within fifteen 
(15) months of July 1, 2004, to reflect the cost 
savings resulting from the provisions of the act. 
If a workers’ compensation policy is subject to 


renewal during the fifteen (15) month period, 
adjustments to the policy may be made at that 
time. 

(b) It is the intent of the general assembly 
that the savings of the act shall routinely be 
reflected in future filings through the advisory 
prospective loss cost filing system, pursuant to 
§§ 56-5-106(b) and 50-6-402. Nothing in this 
section shall be construed as amending or af- 
fecting the procedures for filing and approval of 
rates set forth in title 56, chapter 5. 

The division of workers’ compensation is now 
referred to as the bureau of workers’ compen- 
sation. 


NOTES TO DECISIONS 


ANALYSIS 


10. Employees. 

11. —Independent Contractors and Employ- 
ees Distinguished. 

36. Maximum Weekly Benefit. 

46. Injury by Accident. 


49. —Causal Connection — Meaning. 

56. —Subsequent Disease or Condition Re- 
sulting from Injury. 

66. —Diseases. 

79. Arising out of and in Course of Employ- 
ment. 

104. —Injuries within Scope of Employment 
— Examples. 

110. —Practice and Procedure. 


112. —-—Burden of Proof. 
10. Employees. 

Job applicant does not have a cause of action 
under the Tennessee Workers’ Compensation 
Act against a prospective employer for failure 
to hire if the prospective employer failed to hire 
the job applicant because that applicant had 
filed, or is likely to file, a workers’ compensa- 
tion claim against a previous employer; more- 
over, the Second Injury Fund does not show a 
legislative intent to allow job applicants who 
have been previously injured to sue prospective 
employers for failure to hire. Yardley v. Hosp. 
Housekeeping Sys., LLC, 470 S.W.3d 800, 2015 
Tenn. LEXIS 630 (Tenn. Aug. 21, 2015). 


11. —Independent Contractors and Em- 
ployees Distinguished. 

Courier, who was denied insurance benefits 
for an injury sustained while making a delivery, 
was an employee under T.C.A. § 50-6-102, 
rather than an independent contractor as des- 
ignated in his employment contract, where the 
employer controlled the method of payment, 
the courier was required to pay for an insur- 


ance program that he did not want to partici- 
pate in, the courier did not have control of his 
vacation schedule, the employer set the couri- 
er’s work schedule, the courier did not have 
time or permission to offer his services to other 
entities, and the employer had the right to 
terminate the courier. Dillon v. NICA, Inc., — 
S.W.3d —, 2011 Tenn. App. LEXIS 669 (Tenn. 
Ct. App. Dec. 14, 2011). 


36. Maximum Weekly Benefit. 

In a workers’ compensation case where the 
employee alleged she sustained injuries to her 
ankle and knee while lifting a patient, the trial 
court awarded 291 weeks of temporary disabil- 
ity benefits and a 65% permanent partial dis- 
ability to the leg which resulted in a total 
award of 421 weeks of benefits. The trial court 
erred by awarding benefits in excess of the 
statutory maximum set out in T.C.A. § 50-6- 
102 because the employee’s recovery of perma- 
nent and temporary disability benefits was 
subject to the 400-week maximum. Collier v. 
Life Care Ctrs. of Collegedale, — S.W.3d —, 
2012 Tenn. LEXIS 736 (Tenn. Oct. 8, 2012), 
affd, — S.W.3d —, 2012 Tenn. LEXIS 737 
(Tenn. Oct. 8, 2012). 


46. Injury by Accident. 


49, —Causal Connection — Meaning. 
Refusal to award medical expenses to em- 
ployee in a workers’ compensation action was 
appropriate pursuant to T.C.A. § 50-6-102 be- 
cause he failed to exercise due care and was 
negligent in placing his hand on the hot burner 
of the stove in his kitchen which operated to 
relieve the employer of liability for medical 
expenses incurred in treating the injuries from 
his negligent act; when employee disregarded 
his disabled condition and placed his fingers on 
the hot stove, responsibility for the accident 
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and its consequences could no longer fairly be 
ascribed to his original compensable injury. 
Anderson v. Westfield Group, 259 S.W.3d 690, 
2008 Tenn. LEXIS 532 (Tenn. Aug. 12, 2008). 

Appellate court declined to apply the causa- 
tion standard of an amended statute retroac- 
tively to an employee’s injury in a workers’ 
compensation case. Marvel v. Roane Transp. 
Servs., LLC, — S.W.3d —, 2015 Tenn. LEXIS 
587 (Tenn. July 23, 2015), aff'd, Marvel v. Roane 
Transp. Servs., — S.W.3d —, 2015 Tenn. LEXIS 
586 (Tenn. July 23, 2015). 


56. —Subsequent Disease or Condition 
Resulting from Injury. 

Nurse’s claim for workers’ compensation ben- 
efits, based upon the nurse’s claim that the 
nurse had contracted tuberculosis when the 
nurse’s hand came into contact with the blood 
of a patient who was subsequently diagnosed 
with tuberculosis, was dismissed because the 
nurse failed to present competent medical evi- 
dence that the nurse had contracted tuberculo- 
sis as a result of the nurse’s employment. 
Wheetley v. State, — S.W.3d —, 2014 Tenn. 
LEXIS 467 (Tenn. June 25, 2014), affd, — 
S.W.3d —, 2014 Tenn. LEXIS 468 (Tenn. June 
25, 2014). 


66. —Diseases. 

Employee was entitled to workers’ compen- 
sation benefits because the employee developed 
a lung condition as a consequence of the em- 
ployee’s exposure at work to grain dust that 
was produced by a grain facility adjacent to the 
employer’s workplace. Plotner v. Metal Prep, — 
S.W.3d —, 2014 Tenn. LEXIS 677 (Tenn. Sept. 
29, 2014), affd, —S.W.3d —, 2014 Tenn. LEXIS 
679 (Tenn. Sept. 29, 2014). 


50-6-103. Scope of chapter. 


50-6-103 


79. Arising out of and in Course of Em- 
ployment. 


104. —Injuries within Scope of Employ- 
ment — Examples. 

Finding that the employee’s workers’ com- 
pensation claim was compensable was appro- 
priate pursuant to T.C.A. §§ 50-6-102 and 50- 
6-241(d)(1)(A) in that he was subjected to a 
higher risk of injury from the tornado because 
of his employment than the general public 
would have had. Accordingly, his injury arose 
out of his employment. Dixon v. Travelers In- 
dem. Co., 336 S.W.3d 532, 2011 Tenn. LEXIS 
188 (Tenn. Mar. 3, 2011). 

110. —Practice and Procedure. 
112. ——Burden of Proof. 

Because the physicians who opined that the 
employee’s neck and shoulder injury were 
caused by the accident that occurred on July 14, 
2008, had an incomplete picture of the condi- 
tion of the employee’s neck and shoulder prior 
to that accident, and because the orthopedic 
surgeon, who was the only physician with 
knowledge of the pre-accident state of the em- 
ployee’s left shoulder, found that the post-acci- 
dent MRI was entirely consistent with the 
normal progression of the condition he had 
previously treated the employee for from 2006 
through 2008, the employee failed to sustain 
his burden of proof that a work-related activity 
was the cause of his injuries, and he was not 
entitled to receive permanent partial disability 
benefits. Johnson v. Express Am. Trucking, 
Inc., —S.W.3d —, 2015 Tenn. LEXIS 176 (Tenn. 
Mar. 3, 2015), affd, — S.W.3d —, 2015 Tenn. 
LEXIS 175 (Tenn. Mar. 3, 2015). 


NOTES TO DECISIONS 


ANALYSIS 
1% Injuries Covered. 
1.5. Injuries Not Covered. 
2. Failure to Rebut Presumption. 


1. Injuries Covered. 

Granting summary judgment as to whether 
an employer was liable for the cost of a knee 
replacement was error where the medical evi- 
dence created a genuine issue of material fact 
as to whether the employee’s need for the 
replacement was caused by earlier compen- 
sable injuries. Federated Rural Elec. Ins. Exch. 
v. Hill, — S.W.38d —, 2010 Tenn. LEXIS 1228 
(Tenn. Oct. 7, 2010), affd, Federated Rural 
Elec. Ins. Exch. v. Hill, —S.W.3d —, 2010 Tenn. 
LEXIS 1208 (Tenn. Dec. 21, 2010). 


Evidence supported a trial court’s decision 
that the decedent’s illness and death arose out 
of his employment as a mechanic where the 
treating physicians, which included specialists 
in infectious disease, internal medicine, pulmo- 
nary medicine and critical care, opined that his 
death, more likely than not, was due to work- 
place exposure, the decedent reported breath- 
ing in grout and epoxy type substances at work 
prior to his illness, and lay witnesses confirmed 
dusty work conditions and a rapid decline in 
the decedent’s health. Holbert v. JBM Inc., — 
S.W.3d —, 2017 Tenn. LEXIS 709 (Tenn. Nov. 1, 
2017). 

In a case in which the employee orally in- 
formed her supervisor that she was quitting 
and fell on her way out of the store, the em- 
ployee was entitled to workers’ compensation 
benefits as the employee remained covered by 


50-6-103 


the workers’ compensation statutes during the 
time that she was leaving the work site because 
the injury occurred within a reasonable time 
after termination of her employment, and be- 
cause walking to the door of the convenience 
store to exit the workplace was a normal inci- 
dent of the employment relation. Duck v. Cox 
Oil Co., — S.W.3d —, 2017 Tenn. LEXIS 734 
(Tenn. Nov. 21, 2017), affd, — S.W.3d —, 2017 
Tenn. LEXIS 735 (Tenn. Nov. 21, 2017). 

Employee whose employment is terminated 
remains covered by the Workers’ Compensation 
statutes for a reasonable period of time for the 
employee to effectuate the termination of em- 
ployment, such as by gathering belongings and 
exiting the workplace. That holding is a natural 
extension of the Tennessee cases holding that 
injuries incurred before an employee’s work 
shift begins or after it ends may be compen- 
sable. Duck v. Cox Oil Co., — S.W.3d —, 2017 
Tenn. LEXIS 734 (Tenn. Nov. 21, 2017), aff'd, — 
S.W.3d —, 2017 Tenn. LEXIS 735 (Tenn. Nov. 
21, 2014), 

In a workers’ compensation case in which the 
employee, who was employed by the city as a 
trash collector, allegedly sustained a low back 
injury on May 22, 2012, when lifting a wet sofa 
into a refuse truck, the trial court did not err in 
holding that the employee sustained a compen- 
sable injury and awarded 6% permanent par- 
tial disability benefits because the employee 
suffered a compensable injury as the testimo- 
nies of the employee, the employee’s mother, 
and a board-certified orthopedic surgeon, and 
his supporting documentation, demonstrated 
that the May 22, 2012, workplace injury ad- 
vanced the severity of the employee’s preexist- 
ing condition; and the city failed to rebut the 
surgeon’s impairment rating by clear and con- 
vincing evidence. Jordan v. City of Murfrees- 
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boro, — S.W.3d —, 2017 Tenn. LEXIS 853 
(Tenn. Dec. 28, 2017). 


1.5. Injuries Not Covered. 

Workers’ Compensation Appeals Board prop- 
erly reversed the trial court’s determination 
that the claimant’s knee injury was compen- 
sable as his injury arose from his voluntary 
participation in a mud run charity event be- 
cause his participation in the mud run was not 
required as the individual, who was the pri- 
mary source of pressure on the claimant to 
participate, had no supervisory authority over 
the claimant, and the claimant was not threat- 
ened with any adverse employment action if he 
declined to participate; and the mud run was 
not work-related as the claimant was not com- 
pensated for his time, he was not required to 
make sales or to network, and his participation 
in the mud run was a departure from his 
normal duty of selling cars. Pope v. Nebco of 
Cleveland, Inc., 585 S.W.3d 874, 2018 Tenn. 
LEXIS 146 (Tenn. Jan. 16, 2018), affd, 585 
S.W.3d 874, 2018 Tenn. LEXIS 145 (Tenn. Jan. 
16, 2018). 


2. Failure to Rebut Presumption. 

Trial court correctly found that an employee 
failed to rebut by clear and convincing evidence 
the presumption that the drugs revealed in his 
drug screen were the proximate cause of his 
injury because the evidence he submitted con- 
sisted entirely of his own testimony; the expert 
medical witness testified that the results of the 
drug screen were inconsistent with the employ- 
ee’s version of events because they showed he 
had taken non-prescribed medications shortly 
before the accident. Austin v. Roach Sawmill & 
Lumber Co., — S.W.3d —, 2016 Tenn. LEXIS 
748 (Tenn. Oct. 26, 2016), affd, — S.W.3d —, 
2016 Tenn. LEXIS 747 (Tenn. Oct. 26, 2016). 


50-6-103. Scope of chapter. [Applicable to injuries occurring prior to 


July 1, 2014.] 


NOTES TO DECISIONS 


3. Injuries Not Covered. 

Nurse’s claim for workers’ compensation ben- 
efits, based upon the nurse’s claim that the 
nurse had contracted tuberculosis when the 
nurse’s hand came into contact with the blood 
of a patient who was subsequently diagnosed 
with tuberculosis, was dismissed because the 


nurse failed to present competent medical evi- 
dence that the nurse had contracted tuberculo- 
sis as a result of the nurse’s employment. 
Wheetley v. State, — S.W.3d —, 2014 Tenn. 
LEXIS 467 (Tenn. June 25, 2014), affd, — 
S.W.3d —, 2014 Tenn. LEXIS 468 (Tenn. June 
25, 2014). 


50-6-104. Election of corporate officer to be exempt from chapter. 


(a) Any officer of a corporation may elect to be exempt from the operation of 


this chapter. 


(b) An officer who elects exemption from this chapter shall give written 
notice to the corporation of the officer’s intent not to be covered by this chapter 
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on a form prescribed by the bureau. Notice of the officer’s election not to be 
bound by this chapter must include an affidavit of the officer that the action of 
the officer in rejecting this chapter was not advised, counseled, nor encouraged 
by the employer or by anyone acting on the employer’s behalf. The election by 
any employee, who is a corporate officer of the employer, to be exempt from this 
chapter, does not reduce the number of employees of the employer for the 
purposes of determining the requirements of coverage of the employer under 
this chapter. 

(c) Every employee who is a corporate officer and who elects not to operate 
under this chapter, in any action to recover damages for personal injury or 
death by accident brought against an employer who has elected to operate 
under this chapter, shall proceed as at common law, and the employer may 
make use of all common law defenses. 

(d) Notification given pursuant to this section does not become effective 
until it is filed with the proper entity. Any officer who elects exemption and 
who, after electing exemption then revokes that exemption, shall give written 
notice of the revocation to the employer and its insurer at least thirty (30) days 
before the occurrence of any injury or death. 

(e) This section does not apply to any officer of a corporation, member of a 
limited liability company, partner, or sole proprietor who is engaged in the 
construction industry, as defined by § 50-6-901; instead, part 9 of this chapter 


applies to such officer, member, partner, or sole proprietor. 


History. 

Acts 1975, ch. 198, § 2; impl. am. Acts 1980, 
ch. 5384, § 1; T.C.A., § 50-904; Acts 2010, ch. 
1149, § 4; 2013, ch. 289, § 12; 2014, ch. 903, 
Bye 2Olb co oak, Sy 15s 2017, chas44, § 3, 


Amendments. 

The 2015 amendment substituted “bureau” 
for “division” in (a) and (c). 

The 2017 amendment rewrote the section 
which read: “(a) Any officer of a corporation may 
elect to be exempt from the operation of this 
chapter. Any officer who elects exemption and 
who, after electing exemption then revokes that 
exemption, shall give notice to that effect in 
accordance with a form prescribed by the bu- 
reau. 

“(b) Notice given pursuant to subsection (a) 
shall be given thirty (30) days prior to any 
accident resulting in injury or death; provided, 
that if any injury or death occurs less than 
thirty (30) days after the date of employment, 
notice of the exemption or acceptance given at 
the time of employment shall be sufficient no- 
tice of exemption. 

“(c) The notice of election not to accept this 
chapter, shall be as follows: the employee shall 
give written or printed notice to the employer of 
the employee’s election not to be bound by the 
Workers’ Compensation Law and file with the 
bureau, a duplicate, with proof of service on the 


employer attached to the notice, together with 
an affidavit of the employee that the action of 
the employee in rejecting the Workers’ Com- 
pensation Law was not advised, counseled or 
encouraged by the employer or by anyone act- 
ing for the employer. 

“(d) [Deleted by 2013 amendment, effective 
July 1, 2014.] 

“(e) The election by any employee, who is a 
corporate officer of the employer, to be ex- 
empted from this chapter, shall not reduce the 
number of employees of the employer for the 
purposes of determining the requirements of 
coverage of the employer under this chapter. 

“(f) Every employee who is a corporate officer 
and who elects not to operate under this chap- 
ter, in any action to recover damages for per- 
sonal injury or death by accident brought 
against an employer who has elected to operate 
under this chapter, shall proceed as at common 
law, and the employer may make use of all 
common law defenses. This section shall not 
apply to any officer of a corporation, member of 
a limited liability company, partner, or sole 
proprietor who is engaged in the construction 
industry, as defined by § 50-6-901; instead, 
part 9 of this chapter shall apply to such officer, 
member, partner or sole proprietor.” 


Effective Dates. 
Acts 2015, ch. 341, § 19. May 4, 2015. 
Acts 2017, ch. 344, § 12. May 9, 2017. 
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50-6-104. Election of corporate officer to be exempt from chapter. 
[Applicable to injuries occurring prior to July 1, 2014.] 


Compiler’s Notes. referred to as the bureau of workers’ compen- 
The division of workers’ compensation is now _ sation. 


50-6-106. Employments not covered. 


This chapter shall not apply to: 

(1)(A) Any common carrier doing an interstate business while engaged in 
interstate commerce, which common carrier and the interstate business 
are already regulated as to employer’s liability or workers’ compensation 
by act of congress, it being the purpose of this law to regulate all such 
business that the congress has not regulated in the exercise of its 
jurisdiction to regulate interstate commerce; provided, that this chapter 
shall apply to those employees of the common carriers with respect to 
whom a rule of liability is not provided by act of congress; provided, 
further, that no common carrier by motor vehicle operating pursuant to a 
certificate of public convenience and necessity shall be deemed the 
employer of a leased-operator or owner-operator of a motor vehicle or 
vehicles under a contract to such a common carrier; 

(B) Notwithstanding subdivision (1)(A), a leased operator or a leased 
owner/operator of a motor vehicle under contract to a common carrier may 
elect to be covered under any policy of workers’ compensation insurance 
insuring the common carrier upon written agreement of the common 
carrier, by filing written notice of the contract, on a form prescribed by the 
administrator, with the bureau; provided, that the election shall in no way 
terminate or affect the independent contractor status of the leased 
operator or leased owner/operator for any other purpose than to permit 
workers’ compensation coverage. The leased operator or leased owner/ 
operator electing coverage as provided in this section shall establish the 
validity of and satisfy the terms and conditions of all contractual agree- 
ments between the parties prior to the payment of any claim for workers’ 
compensation. The election of coverage may be terminated by the leased 
operator, leased owner/operator, or common carrier by providing written 
notice of the termination to the bureau and to all other parties consenting 
to the prior election. The termination shall be effective thirty (380) days 
from the date of the notice to all other parties consenting to the prior 
election and to the bureau; 

(C) The venue of any dispute arising out of or connected with the 
validity of the contractual relationship or terms of the written agreement 
upon which the workers’ compensation benefits are extended between the 
common carrier and a leased operator or leased owner/operator shall be 
the chancery court of the county where the contract was entered or the 
county of the principal place of business of the common carrier; 

(D) Whenever the leased operator, the leased owner/operator or the 
carrier files a suit to resolve a contract dispute pursuant to subdivision (C), 
the statute of limitations for filing a petition for benefit determination 
with the bureau shall be tolled for ninety (90) days after final judgment 
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has been entered in the suit including all appeals. In cases where a leased 
operator or leased owner/operator has filed a petition for benefit determi- 
nation before the leased operator, leased owner/operator or the carrier has 
filed a suit pursuant to subdivision (C) to resolve a contract dispute, the 
petition for benefit determination shall be held in abeyance by the bureau 
until final judgment, including all appeals, has been entered in the suit 
filed pursuant to subdivision (C); 

(2) Any person whose employment at the time of injury is casual, that is, 
one who is not employed in the usual course of trade, business, profession or 
occupation of the employer; 

(3) Domestic servants and employers of domestic servants; 

(4) Farm or agricultural laborers and employers of those laborers. Em- 
ployers of farm or agricultural laborers may accept this chapter by purchas- 
ing a workers’ compensation insurance policy, and may at any time withdraw 
that acceptance by canceling or not renewing the policy and providing notice 
to the employees; 

(5) Cases where fewer than five (5) persons are regularly employed, except 
as provided in § 50-6-902. In cases with fewer than five (5) regularly 
employed persons, the employer may accept this chapter by purchasing a 
workers’ compensation insurance policy, and may at any time withdraw that 
acceptance by canceling or not renewing the policy and providing notice to the 
employees; 

(6) The state, counties of the state and municipal corporations; provided, 
that the state, any county or municipal corporation may accept this chapter 
by filing written notice of the acceptance with the bureau under the admin- 
istrator, at least thirty (30) days before the happening of any accident or 
death, and may at any time withdraw the acceptance by giving like notice of 
the withdrawal. The state, any county or municipal corporation may accept 
this chapter as to any department or division of the state, county or municipal 
corporation by filing written notice of acceptance with the bureau under the 
administrator, at least thirty (30) days before the happening of any accident 
or death and may, at any time, withdraw acceptance for the division or 
department by giving like notice of the withdrawal, and the acceptance by the 
state, county or municipal corporation for any department or division of the 
state, county or municipal corporation shall have effect only of making the 
department or division designated subject to the terms of this chapter; or 

(7) Any person performing voluntary service as a ski patrolperson who 
receives no compensation for the services other than meals, lodging or the use 
of ski tow or ski lift facilities or any combination of meals, lodging and the use 
of ski tow or ski lift facilities. 


History. 

Acts 1919, ch. 123, § 6; 1923, ch. 84, §§ 2, 5; 
Shan. Supp., § 3608a142; Code 1932, § 6856; 
Acts 1941, ch. 20, § 1; 1941, ch. 90, § 2; 1948, 
ch. 120, § 1; C. Supp. 1950, § 6856; Acts 1976, 
ch. 495, § 1; 1976, ch. 602, § 1; impl. am. Acts 
1980, ch. 534, § 1; T.C.A. (orig. ed.), § 50-906; 
Acts 1988, ch. 525, § 1; 1997, ch. 330, § 2; 
1999, ch. 520, § 41; 2010, ch. 1149, § 15; 2013, 


ch. 282, § 1; 2014, ch. 633, §§ 1, 2; 2015, ch. 
341, § 15; 2017, ch. 344, § 4; 2018, ch. 629,§ 1. 


Amendments. 

The 2015 amendment substituted “bureau” 
for “division” throughout, when in reference to 
the Bureau of Workers’ Compensation. 

The 2017 amendment, in the first sentence, 
substituted “Cases” for “In cases” at the begin- 
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ning and deleted the proviso at the end which 
read: “provided, that in those cases.”, and, in 
the second sentence, added “In cases with fewer 
than five (5) regularly employed persons,” to 
the beginning, substituted “purchasing a work- 
ers’ compensation insurance policy,” for “ filing 
written notice of the acceptance with the bu- 
reau at least thirty (30) days before the hap- 
pening of any accident or death” in the middle 
and substituted “canceling or not renewing the 
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policy and providing notice to the employees” 
for “giving like notice of withdrawal” at the end. 

The 2018 amendment added the last sen- 
tence in (4). 


Effective Dates. 
Acts 2015, ch. 341, § 19. May 4, 2015. 
Acts 2017, ch. 344, § 12. May 9, 2017. 
Acts 2018, ch. 629, § 2. April 2, 2018. 


50-6-106. Employments not covered. [Applicable to injuries occurring 


prior to July 1, 2014.] 


Compiler’s Notes. 
The division of workers’ compensation is now 


referred to as the bureau of workers’ compen- 
sation. 


50-6-108. Right to compensation exclusive. 


NOTES TO DECISIONS 


ANALYSIS 


de Exclusivity. 
Pes Rights of Action Not Barred by Section. 


1. Exclusivity. 

Where an employee sued an employer and 
several employees, alleging defamation, inten- 
tional infliction of emotional distress negligent 
infliction of emotional distress, invasion of pri- 
vacy, negligence, false imprisonment, and mis- 
representation based on allegations that a co- 
worker falsely accused him of violating the 
company’s alcohol policy, and that, based on 
these allegations, he was subjected to breath 
and blood alcohol tests and suspended until the 
results thereof, the claim were barred the work- 
ers’ compensation statute provided the exclu- 
sive remedy for an employee who was injured 
during the course and scope of his employment. 
Wiggins v. Kimberly-Clark Corp., 641 Fed. 
Appx. 545, ss xF.3d ___, 2016 U.S. App. LEXIS 
2558, 2016 FED App. 94N (6th Cir.) (6th Cir. 
Tenn. 2016). 

Although the Tennessee Workers’ Compensa- 
tion Law, T.C.A. § 50-6-101, is the exclusive 
remedy for employees who are subject to it, the 
statute does not apply to a common carrier 
doing an interstate business while engaged in 
interstate commerce that is already regulated 
as to the employer’s liability by act of Congress. 
Therefore, a railroad company engaged in in- 
terstate commerce, and its liability for em- 
ployee injuries is determined by applying the 
Federal Employer Liability Act, 45 U.S.C.S. 
§§ 51 - 60, to substantive issues. McBee v. CSX 
Transp., Inc., — S.W.38d —, 2017 Tenn. App. 
LEXIS 129 (Tenn. Ct. App. Feb. 24, 2017). 

In a case arising from a motor vehicle acci- 
dent involving two co-workers, plaintiff was 
limited exclusively to his recovery in workers’ 


compensation and could not bring a common 
law negligence claim against his co-worker for 
the same incident. Williams v. Buraczynski, — 
S.W.3d —, 2017 Tenn. App. LEXIS 487 (Tenn. 
Ct. App. July 19, 2017). 

Employee’s claim of outrageous conduct/in- 
tentional infliction of emotional distress filed 
against his employer was properly dismissed 
based on the exclusivity of his workers’ com- 
pensation remedy because the employee had 
previously filed a workers’ compensation claim 
against the employer, seeking compensation for 
injuries arising out of the same incident; the 
employee did not allege facts showing that the 
agents actually intended that he be injured by 
their actions; and it would be inappropriate to 
infer actual intent to injure as the actions taken 
by his supervisors were related to an alleged 
violation of company policy, establishing a busi- 
ness related justification for their actions. Byrd 
v. Appalachian Elec. Coop., — S.W.3d —, 2018 
Tenn. App. LEXIS 216 (Tenn. Ct. App. Apr. 25, 
2018). 

Pertinent language in the statute, which de- 
scribes the benefits available under the Work- 
ers’ Compensation Law as an injured worker’s 
exclusive remedy, has not changed; as a result, 
the Tennessee Supreme Court finds nothing in 
the Workers’ Compensation Reform Act of 2013, ° 
or subsequent amendments, that authorizes an 
award of pre-judgment interest. Batey v. De- 
liver This, Inc., 568 S.W.3d 91, 2019 Tenn. 
LEXIS 18 (Tenn. Jan. 29, 2019). 

Circuit court was without jurisdiction to con- 
sider an injured worker’s tort claims based on 
negligence, fraud, and intentional misrepresen- 
tation because, although it was not determined 
whether the worker was employed by the gen- 
eral contractor or a subcontractor, the exclusive 
remedies provided by the Tennessee Workers’ 
Compensation Law, T.C.A. §§ 50-6-101 to 50-6- 
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108, applied as the worker’s personal injuries 
arose within the course and scope of the work- 
er’s employment at a construction site. Swindle 
v. Goodlow, — S.W.3d —, 2020 Tenn. App. 
LEXIS 72 (Tenn. Ct. App. Feb. 20, 2020), appeal 
denied, — S.W.3d —, 2020 Tenn. LEXIS 441 
(Tenn. June 10, 2020). 

Although the teacher alleged that the depart- 
ment of education intentionally failed to rem- 
edy the mold infestation after notice by know- 
ingly permitting a hazardous work condition to 
exist on school grounds, the complaint was 
devoid of factual allegations that the depart- 
ment actually intended to injure him, as the 
department allowed him to relocate to the vo- 
cational shop, and thus the narrow exception to 
the Workers’ Compensation Law’s exclusivity 
provision was inapplicable in this case. Up- 
church v. Sullivan Cty. Dep’t of Educ., — S.W.3d 
—, 2021 Tenn. App. LEXIS 118 (Tenn. Ct. App. 
Mar. 24, 2021). 

Teacher alleged injuries that were causally 
connected to his exposure to toxic black mold 
while performing the duties for which the de- 
partment of education employed him; there- 
fore, the Workers’ Compensation Law provided 
the exclusive remedy for his injuries and pre- 
cluded him from seeking compensation under 
tort law. Upchurch v. Sullivan Cty. Dep’t of 
Educ., — S.W.3d —, 2021 Tenn. App. LEXIS 
118 (Tenn. Ct. App. Mar. 24, 2021). 


50-6-110 


Teacher alleged that the department of edu- 
cation intentionally and recklessly exposed him 
to toxic black mold and engaged in a smear 
campaign to scandalize his character; as this 
emotional distress arose out of and in the 
course of his employment with and dismissal 
from the department, dismissal of this tort 
claim was appropriate under the exclusive rem- 
edy provision of the Workers’ Compensation 
Law. Upchurch v. Sullivan Cty. Dep’t of Educ., 
— §$.W.3d —, 2021 Tenn. App. LEXIS 118 
(Tenn. Ct. App. Mar. 24, 2021). 


2. Rights of Action Not Barred by Sec- 
tion. 

Exclusivity provision of the workers’ compen- 
sation law did not apply, as the evidence did not 
support a finding that the assault on the res- 
taurant manager was a natural incident of her 
employment, nor was it causally connected to 
her employment, as the assault did not occur in 
order to force open the safe, as she had permit- 
ted the assailant to rob the safe, and the sexual 
assault was not a risk inherent in her employ- 
ment or a condition under which her work was 
required to be performed. Doe v. P.F. Chang’s 
China Bistro, — S.W.3d —, 2017 Tenn. App. 
LEXIS 584 (Tenn. Ct. App. Aug. 29, 2017), 
appeal denied, Doe v. P.F. Chang’s China Bistro 
Inc., — S.W.3d —, 2018 Tenn. LEXIS 46 (Tenn. 
Jan. 19, 2018). 


50-6-108. Right to compensation exclusive. [Applicable to injuries 
occurring prior to July 1, 2014.] 


NOTES TO DECISIONS 


ANALYSIS 


3. Application. 
10. Rights of Action Barred by Section. 


3. Application. 

If the employee sought to recover damages 
resulting from his on-the-job injury, his exclu- 
sive avenue for such a recovery was the Ten- 
nessee workers’ compensation statutes because 
the employee had not alleged an intentional 
tort on the part of any defendant in the case. 
Thurmer v. Charter Communs., LLC, — F. 


Supp. 2d —, 2014 U.S. Dist. LEXIS 59713 (E.D. 
Tenn. Apr. 30, 2014). 


10. Rights of Action Barred by Section. 

Employer could not be held liable for its 
actions as the proximate, or legal cause of a 
worker’s injury due to its statutory immunity 
even though the trial court properly found that 
its actions were an intervening cause of the 
worker’s injury. Long v. Quad Power Prods., 
LLC, — S.W.3d —, 2015 Tenn. App. LEXIS 131 
(Tenn. Ct. App. Mar. 20, 2015). 


50-6-110. Injuries not covered — Drug and alcohol testing. 


(a) No compensation shall be allowed for an injury or death due to: 
(1) The employee’s willful misconduct; 
(2) The employee’s intentional self-inflicted injury; 
(3) The employee’s intoxication or illegal drug usage; 
(4) The employee’s willful failure or refusal to use a safety device; 
(5) The employee’s willful failure to perform a duty required by law; or 


50-6-110 EMPLOYER AND EMPLOYEE 60 


(6) The employee’s voluntary participation in recreational, social, athletic 
or exercise activities, including, but not limited to, athletic events, competi- 
tions, parties, picnics, or exercise programs, whether or not the employer pays 
some or all of the costs of the activities unless: 

(A) Participation was expressly or impliedly required by the employer; 

(B) Participation produced a direct benefit to the employer beyond 
improvement in employee health and morale; 

(C) Participation was during employee’s work hours and was part of the 
employee’s work-related duties; or 

(D) The injury occurred due to an unsafe condition during voluntary 
participation using facilities designated by, furnished by or maintained by 
the employer on or off the employer’s premises and the employer had 
actual knowledge of the unsafe condition and failed to curtail the activity 
or program or cure the unsafe condition. 

(b) If the employer defends on the ground that the injury arose in any or all 
of the ways stated in subsection (a), the burden of proof shall be on the 
employer to establish the defense. 

(c)(1) In cases where the employer has implemented a drug-free workplace 

pursuant to chapter 9 of this title, if the injured employee has, at the time of 

the injury, a blood alcohol concentration level equal to or greater than eight 
hundredths of one percent (0.08%) for non-safety sensitive positions, or four 
hundredths of one percent (0.04%) for safety-sensitive positions, as deter- 
mined by blood or breath testing, or if the injured employee has a positive 
confirmation of a drug as defined in § 50-9-103, then it is presumed that the 
drug or alcohol was the proximate cause of the injury. This presumption may 
be rebutted by clear and convincing evidence that the drug or alcohol was not 
the proximate cause of injury. Percent by weight of alcohol in the blood must 
be based upon grams of alcohol per one hundred milliliters (100 mL) of blood. 

If the results are positive, the testing facility must maintain the specimen for 

a minimum of three hundred sixty-five (365) days at minus twenty degrees 

celsius (-20° C.). Blood serum may be used for testing purposes under this 

chapter; provided, however, that if this test is used, the presumptions under 
this section do not arise unless the blood alcohol level is proved to be 
medically and scientifically equivalent to or greater than the comparable 
blood alcohol level that would have been obtained if the test were based on 
percent by weight of alcohol in the blood. However, if, before the accident, the 
employer had actual knowledge of and acquiesced in the employee’s presence 
at the workplace while under the influence of alcohol or drugs, the employer 

retains the burden of proof in asserting any defense under subsections (a) 

and (b), and this subsection (c) does not apply. ; 

(2) If the injured worker refuses to submit to a drug test, it shall be 
presumed, in the absence of clear and convincing evidence to the contrary, 
that the proximate cause of the injury was the influence of drugs, as defined 
in § 50-9-103. 

(3) The administrator of the bureau of workers’ compensation shall 
provide, by rule, for the authorization and regulation of drug testing policies, 
procedures and methods. Testing of injured employees pursuant to a drug- 
free workplace program under chapter 9 of this title shall not commence until 
the rules are adopted. 
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History. 

Acts 1919, ch. 128, § 10; Shan. Supp., 
§ 3608a159; Code 1932, § 6861; T.C.A. (orig. 
ed.), § 50-910; Acts 1994, ch. 765, § 1; 1996, ch. 
944, § 49; 1999, ch. 520, § 41; 2005, ch. 390, 
SB 1 2009, ch, 407,98. 12.2011; ch-z007 $$" 1.2; 
201s ch 28298 1 2015) ich. 384128415: 


Amendments. 
The 2015 amendment substituted “bureau” 
for “division” in (c)(3). 


Effective Dates. 
Acts 2015, ch. 341, § 19. May 4, 2015. 


Workers’ Compensation Appeals Board 
Decisions. 

An employee, a crew member of a tree and 
brush control company, suffered serious inju- 
ries when he was pulled into a wood chipper. 
The employer denied the claim, asserting the 
employee would not have been hurt unless he 
violated a safety rule. Following a trial, the 
court found the employee had sustained a com- 
pensable injury and the employer had not es- 
tablished the willful violation of a safety rule. 
The employer has appealed. In order to prevail 
on the affirmative defense of willful miscon- 
duct, an employer must establish the following: 
(1) the employee’s actual, as opposed to con- 
structive, notice of the rule; (2) the employee’s 
understanding of the danger involved in violat- 
ing the rule; (3) the employer’s bona fide en- 
forcement of the rule; and (4) the employee’s 
lack of a valid excuse for violating the rule. 
However, before this test becomes applicable, it 
must be shown there was an actual violation of 
a rule. The employer did not establish by the 
greater weight of the evidence the existence of a 
rule violation in the first place. The greater 
weight of the evidence did not point to the 
employee having committed misconduct or hav- 
ing violated a safety rule, much less that he did 
so willfully as required by statute. As a result, 
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the trial court’s finding that the employee’s 
injuries are compensable was affirmed. Hardin 
v. W.A. Kendall & Co., Inc., 2019 TN Wrk Comp 
App Bd LEXIS 23. 

An employee, a stagehand union worker re- 
sponsible for erecting and tearing down spaces 
for conferences and trade shows, was injured 
when a cart fell over on him. He received some 
authorized medical care before the employer 
denied the claim on the basis of a positive drug 
screen. The employer also asserted the em- 
ployee violated a known safety rule. With re- 
spect to the employer’s intoxication defense, the 
trial court concluded that the employer pre- 
sented insufficient proof of this affirmative de- 
fense. The employer asserted the trial court 
erred in reaching that conclusion, but it pro- 
vided no evidence in support of its defense other 
than a positive drug screen. It offered no testi- 
mony from any witness that the employee ap- 
peared impaired on the date of the accident. It 
presented no expert medical opinion that the 
levels of THC or oxycodone reflected on the 
drug screen would have caused impairment. In 
short, it offered no evidence that the employee’s 
alleged illegal drug use was the proximate 
cause of his injuries. The trial court also con- 
cluded the employer had not come forward with 
evidence to satisfy the four elements of its 
willful misconduct defense based on the em- 
ployee’s alleged violation of its “push, don’t 
pull” safety rule. The trial court reviewed the 
video evidence and did not conclude it showed 
the employee violating the employer’s safety 
rule while attempting to manipulate the loaded 
cart. Moreover, it concluded there was scant 
evidence of the employer’s bona fide enforce- 
ment of the “push, don’t pull” rule. Again, the 
employer presented no meaningful argument 
as to how the trial court erred in its analysis of 
the willful misconduct defense. The trial court’s 
decision was affirmed. Woodard v. Freeman 
Expositions, LLC, 2020 TN Wrk Comp App Bd 
LEXIS 15. 


NOTES TO DECISIONS 


ANALYSIS 
ib Failure to Rebut Presumption. 
2. Recreational or Social Activity. 


1. Failure to Rebut Presumption. 

Trial court correctly found that an employee 
failed to rebut by clear and convincing evidence 
the presumption that the drugs revealed in his 
drug screen were the proximate cause of his 
injury because the evidence he submitted con- 
sisted entirely of his own testimony; the expert 
medical witness testified that the results of the 
drug screen were inconsistent with the employ- 
ee’s version of events because they showed he 
had taken non-prescribed medications shortly 
before the accident. Austin v. Roach Sawmill & 


Lumber Co., — S.W.3d —, 2016 Tenn. LEXIS 
748 (Tenn. Oct. 26, 2016), affd, — S.W.3d —, 
2016 Tenn. LEXIS 747 (Tenn. Oct. 26, 2016). 


2. Recreational or Social Activity. 
Workers’ Compensation Appeals Board prop- 
erly reversed the trial court’s determination 
that the claimant’s knee injury was compen- 
sable as his injury arose from his voluntary 
participation in a mud run charity event be- 
cause his participation in the mud run was not 
required as the individual, who was the pri- 
mary source of pressure on the claimant to 
participate, had no supervisory authority over 
the claimant, and the claimant was not threat- 
ened with any adverse employment action if he 
declined to participate; and the mud run was 
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not work-related as the claimant was not com- 
pensated for his time, he was not required to 
make sales or to network, and his participation 
in the mud run was a departure from his 
normal duty of selling cars. Pope v. Nebco of 
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Cleveland, Inc., 585 S.W.3d 874, 2018 Tenn. 
LEXIS 146 (Tenn. Jan. 16, 2018), affd, 585 
S.W.3d 874, 2018 Tenn. LEXIS 145 (Tenn. Jan. 
16, 2018). 


50-6-112. Actions against third persons — Attorney’s fees — Distribu- 
tion of recovery — Limitations period. 


NOTES TO DECISIONS 


ANALYSIS 


4. Suit Against Fellow Employee. 
15. Subrogation of Employer. 
16. Attorney’s Fees. 


4. Suit Against Fellow Employee. 

In a case arising from a motor vehicle acci- 
dent involving two co-workers, plaintiff was 
limited exclusively to his recovery in workers’ 
compensation and could not bring a common 
law negligence claim against his co-worker for 
the same incident. Williams v. Buraczynski, — 
S.W.3d —, 2017 Tenn. App. LEXIS 487 (Tenn. 
Ct. App. July 19, 2017). 


15. Subrogation of Employer. 

Trial court properly declined to include nurse 
case management expenses as part of an em- 
ployer’s workers’ compensation subrogation 
lien under T.C.A. § 50-6-112 where case man- 
agement was discretionary under the appli- 
cable statutory and regulatory provisions, for- 
mer T.C.A. § 50-6-123 (amended 2016) and 
Tenn. Comp. R. & Regs. 0800-2-7-.03(1) (2007), 
and case management services were primarily 
for the benefit of the employer, not the employ- 
ees. Memphis Light Gas & Water Div. v. Wat- 
son, 584 S.W.3d 863, 2019 Tenn. App. LEXIS 82 
(Tenn. Ct. App. Feb. 13, 2019). 

Special master incorrectly estimated work- 
ers’ compensation carrier’s subrogation lien 
when the carrier had not fully paid and dis- 
charged the maximum liability at the time of 
the judgment, as the amount of the lien should 
have been equal to the weekly benefits and 


funeral benefits less the amount of future, 
unpaid weekly benefits. The carrier was en- 
titled to a credit against future liability to the 
extent that the net recovery of the decedent’s 
survivors exceeded the amount that the carrier 
previously paid in workers’ compensation ben- 
efits. Cordova ex rel. Alfredo C. v. Nashville 
Ready Mix, Inc., — S.W.3d —, 2020 Tenn. App. 
LEXIS 225 (Tenn. Ct. App. May 19, 2020). 


16. Attorney’s Fees. 

Trial court did not err in holding that the 
employee’s attorney was entitled to an attor- 
ney’s fee from the employer’s subrogation lien 
where the attorney had performed a number of 
tasks on the employee’s behalf, and the employ- 
er’s counsel had not intervened or actively 
participated in the third-party tort action. 
Memphis Light Gas & Water Div. v. Watson, 
584 S.W.3d 863, 2019 Tenn. App. LEXIS 82 
(Tenn. Ct. App. Feb. 18, 2019). 

Because there was no evidence upon which to 
find that the workers’ compensation carrier or 
its counsel actively participated in the prosecu- 
tion of the wrongful death action, or in effecting 
recovery against the other person, or were 
prevented from so doing—despite the carrier’s 
contention that it withheld filing its interven- 
ing complaint in consideration and at the be- 
hest of the survivors’ counsel, the survivors’ 
counsel was entitled to a fee from the carrier’s 
portion of the recovery—which was equal to the 
benefits it had paid. Cordova ex rel. Alfredo C. 
v. Nashville Ready Mix, Inc., —S.W.3d —, 2020 
Tenn. App. LEXIS 225 (Tenn. Ct. App. May 19, 
2020). 


50-6-113. Liability of principal contractor, intermediate contractor or. 
subcontractor. 


(a) A principal contractor, intermediate contractor or subcontractor shall be 
liable for compensation to any employee injured while in the employ of any of 
the subcontractors of the principal contractor, intermediate contractor or 
subcontractor and engaged upon the subject matter of the contract to the same 
extent as the immediate employer. 

(b) Any principal contractor, intermediate contractor or subcontractor who 
pays compensation under subsection (a) may recover the amount paid from 
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any person who, independently of this section, would have been liable to pay 
compensation to the injured employee, or from any intermediate contractor. 

(c) Every claim for compensation under this section shall be in the first 
instance presented to and instituted against the immediate employer, but the 
proceedings shall not constitute a waiver of the employee’s rights to recover 
compensation under this chapter from the principal contractor or intermediate 
contractor; provided, that the collection of full compensation from one (1) 
employer shall bar recovery by the employee against any others, nor shall the 
employee collect from all a total compensation in excess of the amount for 
which any of the contractors is liable. 

(d) This section applies only in cases where the injury occurred on, in, or 
about the premises on which the principal contractor has undertaken to 
execute work or that are otherwise under the principal contractor’s control or 
management. 

(e) A subcontractor under contract to a general contractor may elect to be 
covered under any policy of workers’ compensation insurance insuring the 
contractor upon written agreement of the contractor, by filing written notice of 
the election, on a form prescribed by the administrator, with the bureau. It is 
the responsibility of the general contractor to file the written notice with the 
bureau. Failure of the general contractor to file the written notice shall not 
operate to relieve or alter the obligation of an insurance company to provide 
coverage to a subcontractor when the subcontractor can produce evidence of 
payment of premiums to the insurance company for the coverage. The election 
shall in no way terminate or affect the independent contractor status of the 
subcontractor for any other purpose than to permit workers’ compensation 
coverage. The election of coverage may be terminated by the subcontractor or 
general contractor by providing written notice of the termination to the bureau 
and to all other parties consenting to the prior election. The termination shall 
be effective thirty (30) days from the date of the notice to all other parties 
consenting to the prior election and to the bureau. 

(f) This section shall not apply to a construction services provider, as defined 
by § 50-6-901. 


Amendments. 
The 2015 amendment substituted “bureau” 
for “division” throughout (e). 


History. 

Acts 1919, ch. 128, § 15; Shan. Supp., 
§ 3608a164; Code 1932, § 6866; T.C.A. (orig. 
ed.), § 50-915; Acts 1988, ch. 525, § 2; 1992, ch. 
793, § 1; 1997, ch. 330, §§ 3, 4; 1998, ch. 1024, 
§ 23; 1999, ch. 404, §§ 2, 3; 1999, ch. 520, § 41; 
2008, ch. 1041, §§ 1-4; 2010 (1st Ex. Sess.), ch. 
1, §§ 1, 2; 2010, ch. 1149, §§ 1, 5; 2018, ch. 282, 
pat 20io, ch, d41, 8. 15. 


Effective Dates. 
Acts 2015, ch. 341, § 19. May 4, 2015. 


NOTES TO DECISIONS 


1. No Liability. 

Company was not the worker’s statutory em- 
ployer, as there was no evidence that the com- 
pany undertook work for an entity other than 
itself, the company did not retain the right to 
control the worker’s conduct, and the company 
did not control the manner in which the worker 


performed his job; the fact that the company 
owned tarping machines and that one of its 
employees placed a tarp on a load was not 
sufficient evidence that tarping was part of the 
company’s regular business, and the company 
was not liable for workers’ compensation ben- 
efits. Osborne v. Starrun, Inc., — S.W.3d —, 
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2018 Tenn. LEXIS 656 (Tenn. Oct. 19, 2018), 
affd, — S.W.3d —, 2018 Tenn. LEXIS 655 
(Tenn. Oct. 19, 2018). 


EMPLOYER AND EMPLOYEE 64 


50-6-113. Liability of principal contractor, intermediate contractor or 
subcontractor. [Applicable to injuries occurring prior to 


July 1, 2014.] 


Compiler’s Notes. 
The division of workers’ compensation is now 


referred to as the bureau of workers’ compen- 
sation. 


50-6-114. Supremacy of chapter — Setoffs for payments by disability 


plan. 


NOTES TO DECISIONS 


ANALYSIS 


3. Reduction of Compensation Benefits. 
ie Release Agreements. 
8 Retaliatory Failure to Hire. 


3. Reduction of Compensation Benefits. 

Trial court erred in denying a set-off because 
the employer did not knowingly, willfully, or 
intentionally force the employee to use his 
health and disability insurance benefits in lieu 
of receiving workers’ compensation benefits. 
LaPradd v. Nissan N. Am., Inc., — S.W.3d —, 
2016 Tenn. LEXIS 6, 2016 Tenn. LEXIS 6 
(Tenn. Jan. 14, 2016). 


7. Release Agreements. 

Trial court erred in granting the employer’s 
motion for summary judgment as the claim- 
ant’s 2011 asbestosis-related lung disease claim 
was not barred by res judicata because there 
was no mention of asbestos or asbestos-related 
disease in the 2003 complaint or the 2005 
order; the evidence provided by the employer 
did not show with certainty that the existence 
or cause of asbestos-related disease was at 


issue in the prior lawsuit; an agreement to 
prospectively extinguish or reduce the employ- 
er’s obligations under the Workers’ Compensa- 
tion Law violated public policy and was unen- 
forceable; and there was no proof of compliance 
with the requirement for waiver of compensa- 
tion for any aggravation of the claimant’s lung 
condition by his work. Segroves v. Union Car- 
bide, — S.W.3d —, 2015 Tenn. LEXIS 945 
(Tenn. Dec. 10, 2015), affd, — S.W.3d —, 2015 
Tenn. LEXIS 946 (Tenn. Dec. 10, 2015). 


8. Retaliatory Failure to Hire. 

Job applicant does not have a cause of action 
under the Tennessee Workers’ Compensation 
Act against a prospective employer for failure 
to hire if the prospective employer failed to hire 
the job applicant because that applicant had 
filed, or is likely to file, a workers’ compensa- 
tion claim against a previous employer; more- 
over, the Second Injury Fund does not show a 
legislative intent to allow job applicants who 
have been previously injured to sue prospective 
employers for failure to hire. Yardley v. Hosp. 
Housekeeping Sys., LLC, 470 S.W.3d 800, 2015 
Tenn. LEXIS 630 (Tenn. Aug. 21, 2015). 


50-6-115. Extraterritorial application of chapter — Coverage of con- 
struction services providers. 


(a) For purposes of this section, an employee is considered to be temporarily © 
in a state working for an employer if the employee is working for such 
employee’s employer in a state other than the state where such employee is 
primarily employed for no more than fourteen (14) consecutive days, or no 
more than twenty-five (25) days total, during a calendar year. This subsection 
(a) does not apply to construction services providers, as defined in § 50-6-901, 
performing work in this state. 

(b)(1) If an employee in this state who is subject to this chapter temporarily 

leaves this state incidental to the employee’s employment and receives an 

accidental injury arising out of and in the course and scope of the employee’s 
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employment, the employee, or the employee’s beneficiaries in the case of an 
injury that results in the employee’s death, shall be entitled to the benefits 
of this chapter as if the employee was injured in this state. 

(2) Ifan employee, while working outside the territorial limits of this state 
other than temporarily, suffers an injury on account of which the employee, or, 
in the event of the employee’s death, the employee’s dependents, would have 
been entitled to the benefits provided by this chapter had the injury occurred 
within this state, the employee, or in the event of the employee’s death 
resulting from the injury, the employee’s dependents, shall be entitled to the 
benefits provided by this chapter; provided, that at the time of the injury: 

(A) The employment was principally localized within this state; 

(B) The contract of hire was made in this state; or 

(C) If at the time of the injury the injured worker was a Tennessee 
resident and there existed a substantial connection between this state and 
the particular employer and employee relationship. 

(c)(1) An employee from another state and the employee’s employer are 
exempt from this chapter while the employee is temporarily in this state 
performing work for the employer if: 

(A) The employer has furnished workers’ compensation insurance cov- 
erage under the workers’ compensation insurance or similar laws of the 
other state to cover the employee’s employment while in this state; 

(B) The extraterritorial provisions of this chapter are recognized in the 
other state; and 

(C) Employees and employers who are covered in this state are likewise 
exempted from the application of the workers’ compensation insurance or 
similar laws of the other state. 

(2) The benefits under the workers’ compensation insurance or similar laws of 
the other state, or other remedies under similar law, are the exclusive remedy 
against the employer for any injury, whether resulting in death or not, received 
by the employee while temporarily working for that employer in this state. 

(3) A certificate from the duly authorized officer of the appropriate depart- 
ment of another state certifying that the employer of such other state is 
insured in that state and has provided extraterritorial coverage insuring 
employees while working in this state is prima facie evidence that the 
employer carries such workers’ compensation insurance. 

(4) Whenever in any appeal or other litigation the construction of the laws 
of another jurisdiction is required, the courts shall take judicial notice of such 
construction of the laws of the other jurisdiction. 

(5) When an employee has a claim under the workers’ compensation insur- 
ance laws of another state, territory, province, or foreign nation for the same 
injury or occupational disease as the claim filed in this state, the total amount of 
compensation paid or awarded under such other workers’ compensation law 
shall be credited against the compensation due under this chapter. 

(6) Subdivisions (c)(1)-(3) do not apply to construction services providers, 
as defined in $ 50-6-901, performing work in this state. 

(d)(1) Any employer who is insured in this state for workers’ compensation 
under this chapter, and who has extraterritorial coverage under this chapter, 
for their employees while such employees are temporarily working outside 
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this state within the meaning of subsection (a) may obtain a certificate 
evidencing such coverage at the time that the application for certification is 
made from the commissioner of commerce and insurance. 

(2) In order to obtain a certificate under subdivision (d)(1), an employer shall: 

(A) File an application with the commissioner of commerce and insur- 
ance, on a form that is approved by the commissioner of commerce and 
insurance; 

(B) Pay a filing fee to the devarrment of commerce and insurance in the 
amount of one hundred dollars ($100). The commissioner of commerce and 
insurance may change the amount of the filing fee required by this 
subdivision (d)(2)(B) by promulgating a rule pursuant to the Uniform 
Administrative Procedures Act, compiled in title 4, chapter 5, as necessary 
to ensure that the proceeds of such filing fees are sufficient to offset the 
cost of processing applications and issuing the certificates authorized by 
this subsection (d); and 

(C) Submit to the commissioner of commerce and insurance a copy of 
the declaration page from the employer’s workers’ compensation insur- 
ance policy, or such proof as the commissioner of commerce and insurance 
may require to demonstrate that the employer is self insured for workers’ 
compensation and the territorial limits of such coverage. 

(3) The commissioner of commerce and insurance is authorized to issue a 
certificate that certifies that, at the time that the application for certification 
is made, the applicant employer in this state is insured for workers’ 
compensation under this chapter, and that such employers have extraterrito- 
rial coverage under this chapter, for their employees while such employees are 
temporarily working outside this state within the meaning of subsection (a). 
(e)(1) A construction services provider, as defined in § 50-6-901, performing 
work in this state shall maintain workers’ compensation insurance coverage 
throughout the duration of that work and must designate “Tennessee” in 
section 3A of a construction service provider’s workers’ compensation insur- 
ance policy or endorsement. 

(2) A construction services provider who violates this SR oeEe (e) is 
subject to a penalty issued by the administrator or administrator’s designee 
of up to the greater of: 

(A) One thousand dollars ($1,000); or 

(B) One and one half (1.5) times the average yearly workers’ compen- 
sation premium for the construction services provider based on the 
appropriate assigned risk plan advisory prospective loss cost and multi- 
plier for the construction services provider as of the date of determination - 
that the construction services provider performs work in this state and did 
not secure payment of compensation pursuant to this subsection (e). 


History. 

Acts 1919, ch. 123, § 19; Shan. Supp., 
§ 3608a168; Code 1932, § 6870; Acts 1975, ch. 
85, § 1; 1976, ch. 389, § 1; T.C.A. (orig. ed.), 
§ 50-917; Acts 2004, ch. 648, § 1; 2013, ch. 367, 
§ 1; 2020, ch. 682, §§ 1-3. 


Compiler’s Notes. 
Acts 2020, ch. 682, § 7 provided that the act, 


which amended this section, applies to penal- 
ties assessed on or after June 15, 2020. 


Amendments. 
The 2020 amendment added the last sen- 
tence to (a); and added (c)(6) and (e). 


Effective Dates. 
Acts 2020, ch. 682, § 7, June 15, 2020. 
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50-6-116. Construction of chapter. 


Workers’ Compensation Appeals Board 
Decisions. 

The trial court denied an employer’s motion 
for summary judgment, concluding there were 
genuine issues of material fact concerning 
whether an employee gave proper notice of his 
alleged injury. The employer has appealed. The 
trial court did not err in denying the employer’s 


50-6-118 


motion because the employee’s testimony re- 
garding his alleged conversation with a super- 
visor, which the employer had not denied, cre- 
ated a genuine issue of material fact as to 
whether the employee gave proper notice of a 
work injury. Jones v. Columbus McKinnon 
Corp., 2019 TN Wrk Comp App Bd LEXIS 57. 


NOTES TO DECISIONS 


1. Medical Proof. 

In determining that a claimant failed to es- 
tablish a compensable injury to his left shoul- 
der, the trial court did not err in its evaluation 


50-6-118. Penalties. 


of the medical proof. Thysavathdy v. Bridges- 
tone Ams. Tire Operations, — S.W.3d —, 2018 
Tenn. LEXIS 313 (Tenn. June 8, 2018). 


(a) The bureau of workers’ compensation shall, by rule promulgated pursu- 
ant to the Uniform Administrative Procedures Act, compiled in title 4, chapter 
5, establish and collect penalties for the following: 

(1) Failure of a covered employer to provide workers’ compensation cover- 


age or qualify as a self-insurer; 


(2) Late filing of accident reports; 


(3) Bad faith denial of claims; 


(4) Late filing of notice of denial of claim; 

(5) [Deleted by 2013 amendment, effective July 1, 2014.] 

(6) [Deleted by 2013 amendment, effective July 1, 2014.] 

(7) [Deleted by 2013 amendment, effective July 1, 2014.] 

(8) Failure of any party to appear or to mediate in good faith at any 
alternative dispute resolution proceeding; 

(9) Failure of any party to comply, within the designated timeframe, with 
any order or judgment issued by a workers’ compensation judge; 

(10) Performance of any enumerated action provided in $ 29-9-102 in 
relation to any proceedings in the court of workers’ compensation claims; 

(11) Failure of any employer to timely provide medical treatment made 
reasonably necessary by the accident and recommended by the authorized 
treating physician or operating physician; 

(12) Failure of an employer to timely provide a panel of physicians that 
meets the statutory requirements of this chapter; 

(13) Wrongful failure of an employer to pay an employee’s claim for 


temporary total disability payments; 


(14) Wrongful failure to satisfy the terms of an approved settlement; 
(15) Refusal to cooperate with the services provided by an ombudsman; 


and 


(16) Any violation of § 50-6-215 by an individual or entity not licensed by 

the department of commerce and insurance. 
(b) All penalties collected by the bureau from an employer for failure to 
provide workers’ compensation coverage or failure to qualify as a self-insurer 
shall be paid into and become a part of the uninsured employers fund. All other 
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penalties collected pursuant to an assessment made under this section shall be 
paid to the bureau for use by the bureau, at the discretion of the administrator, 
to offset the cost of administering this chapter. 

(c) The bureau of workers’ compensation may assess the penalties autho- 
rized by this chapter, upon providing notice and an opportunity for a hearing 
to an employer, an employee, an insurer, or a self-insured pool or trust. If a 
hearing is requested, the commissioner, commissioner’s designee, or an agency 
member appointed by the commissioner shall have the authority to hear the 
matter as a contested case, and the authority to hear the administrative appeal 
of an agency decision, relating to the assessment of the penalties authorized by 
this chapter. When a hearing or review of an agency decision is requested, the 
requesting party shall have the burden of proving, by a preponderance of the 
evidence, that the penalized party was either not subject to this chapter, or 
that the penalties assessed pursuant to this chapter should not have been 
assessed. Any party assessed a penalty pursuant to this section shall have the 
right to appeal the penalty assessed by the bureau and affirmed by the 
commissioner, the commissioner’s designee or an agency member in the 
manner provided in this subsection (c), pursuant to the Uniform Administra- 
tive Procedures Act. 

(d) If an employee receives a settlement, judgment or decree under this 
chapter that includes the payment of medical expenses and the employer or 
workers’ compensation carrier wrongfully fails to reimburse an employee for 
any medical expenses actually paid by the employee within sixty (60) days of 
the settlement, judgment or decree, or fails to provide reasonable and neces- 
sary medical expenses and treatment, including failure to reimburse for 
reasonable and necessary medical expenses, in bad faith after receiving 
reasonable notice of their obligation to provide the medical treatment, the 
employer or: workers’ compensation carrier shall be liable, in the discretion of 
the court, to pay the employee, in addition to the amount due for medical 
expenses paid, a sum not exceeding twenty-five percent (25%) of the expenses; 
provided, that it is made to appear to the court that the refusal to pay the claim 
was not in good faith and that the failure to pay inflicted additional expense, 
loss or injury upon the employee. 


History. 

Acts 1985, ch. 393, § 18; 1999, ch. 520, § 41; 
2000, ch. 972, § 3; 2001, ch. 192, § 8; 2004, ch. 
962, § 8; 2005, ch. 390, § 2; 2013, ch; 289; 
§§ 17). 18; 2014, ‘ch! 903, §°3; 2015, ‘ch. 341, 
§ 15; 2016, ch. 826, § 2. 


Compiler’s Notes. 

Acts 2004, ch. 962, § 42 provided that: (a) 

The general assembly recognizes that signifi- 
cant cost savings will result from the imple- 
mentation of this bill. It is in the best interest of 
the citizens of Tennessee that the cost savings 
be passed to the entities that have paid faith- 
fully workers’ compensation premiums in order 
to ensure the economic well-being of their em- 
ployees. It is the intent and purpose of the 
general assembly that workers’ compensation 


premiums be adjusted downward within fifteen 
(15) months of July 1, 2004, to reflect the cost 
savings resulting from the provisions of the act. 
If a workers’ compensation policy is subject to 
renewal during the fifteen (15) month period, | 
adjustments to the policy may be made at that 
time. 

(b) It is the intent of the general assembly 
that the savings of the act shall routinely be 
reflected in future filings through the advisory 
prospective loss cost filing system, pursuant to 
§§ 56-5-106(b) and 50-6-402. Nothing in this 
section shall be construed as amending or af- 
fecting the procedures for filing and approval of 
rates set forth in title 56, chapter 5. 

Acts 2016, ch. 826, § 3 provided that the act, 
which amended this section, shall apply to all 
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claims submitted to a medical provider on or 
after July 1, 2016. 


Amendments. 
The 2015 amendment substituted “bureau” 
for “division” throughout. 


50-6-119 


The 2016 amendment added (a)(16). 


Effective Dates. 
Acts 2015, ch. 341, § 19. May 4, 2015. 
Acts 2016, ch. 826, § 3. July 1, 2016. 


50-6-118. Penalties. [Applicable to injuries occurring prior to July 1, 


2014.] 


Compiler’s Notes. 

Acts 2004, ch. 962, § 42 provided that: (a) 

The general assembly recognizes that signifi- 
cant cost savings will result from the imple- 
mentation of this bill. It is in the best interest of 
the citizens of Tennessee that the cost savings 
be passed to the entities that have paid faith- 
fully workers’ compensation premiums in order 
to ensure the economic well-being of their em- 
ployees. It is the intent and purpose of the 
general assembly that workers’ compensation 
premiums be adjusted downward within fifteen 
(15) months of July 1, 2004, to reflect the cost 
savings resulting from the provisions of the act. 
If a workers’ compensation policy is subject to 


renewal during the fifteen (15) month period, 
adjustments to the policy may be made at that 
time. 

(b) It is the intent of the general assembly 
that the savings of the act shall routinely be 
reflected in future filings through the advisory 
prospective loss cost filing system, pursuant to 
8§ 56-5-106(b) and 50-6-402. Nothing in this 
section shall be construed as amending or af- 
fecting the procedures for filing and approval of 
rates set forth in title 56, chapter 5. 

The division of workers’ compensation is now 
referred to as the bureau of workers’ compen- 
sation. 


50-6-119. Information awareness program. 


(a) In order to provide greater awareness among employers and employees of 
the rights and obligations of the workers’ compensation laws, the bureau of 
workers’ compensation shall institute an information awareness program. The 


program shall: 


(1) Involve a statewide effort to consult with employers on the actions 


required; 


(2) Provide that employers with frequent incidents of injuries be targeted 
for referral to appropriate agencies on accident prevention; 

(3) Provide education and information aimed at preventing disputes and 
delays in the processing of claims, through the use of speakers’ seminars and 


conferences; 


(4) Provide a system to communicate developments in the law to interested 


groups; 


(5) Provide injured employees with complete information on their rights to 
compensation and day-to-day assistance with problems on their claims; 
(6) Develop general informational literature and audio-visual aids for 


both employees and employers; and 


(7) Provide a toll-free number for employers and employees to receive 
information from and ask questions of the department. 

(b) Any publications for distribution under this section must be published in 

accordance with the rules, regulations, policies and procedures of the state 


publications committee. 


History. 
Acts 1985, ch. 393, § 19; 1990, ch. 1024, 
§ 29; 1999, ch: 520,.§ 41; 2015, ch. 341, § 15. 


Amendments. 
The 2015 amendment substituted “bureau” 
for “division” in (a). 
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Effective Dates. 
Acts 2015, ch. 341, § 19. May 4, 2014. 


50-6-121. Advisory council on workers’ compensation. 


(a)(1)(A) There is created an advisory council on workers’ compensation. 
There shall be seven (7) voting members of the council, with three (3) 
representing employers, three: (3) representing employees, and one (1) 
member who shall serve as the chair and who shall be the state treasurer 
or the state treasurer’s designee. There shall be ten (10) nonvoting 
members of the council. All members shall have a demonstrable working 
knowledge of the workers’ compensation system. 

(B) The chair shall preside at meetings of the council and, in consulta- 
tion with the voting members of the council, shall supervise the work of 
the staff of the council. The council shall meet at the call of the chair or at 
the written call of four (4) voting members of the council which written call 
shall be delivered to the chair. The chair may vote only on matters related 
to the administration of the council or the council’s research. The chair is 
not permitted to vote on any matter that constitutes the making of a policy 
recommendation to the governor or to the general assembly. 

(C) The speaker of the house of representatives, the speaker of the 
senate and the governor shall each appoint one (1) employer and one (1) 
employee representative to the council, who shall be voting members. 
Representatives, officers and employees from labor organizations or busi- 
ness trade organizations are eligible for appointment. In making the 
appointments of the employer representatives, the appointing authorities 
shall strive to ensure a balance of a commercially insured employer, 
self-insured employer or an employer who operates a small business. At 
least one (1) employee representative shall be from organized labor. Proxy 
voting is prohibited by voting members of the council; provided, however, 
that in instances where a voting member will be absent from a vote of the 
council, the member’s appointing authority is authorized to appoint an 
alternate or designee for the vote or votes. 

(D) Voting members shall serve four-year terms and the terms shall be 
staggered so that the terms of only three (3) voting members shall 
terminate at the same time. All four-year terms shall begin on July 1 and 
terminate on June 30, four (4) years thereafter. 

(E)() The governor shall also appoint ten (10) nonvoting members of the 

council as follows: one (1) to represent local governments, one (1) to | 

represent insurance companies, five (5) to represent health care provid- 
ers and three (3) attorneys. The nonvoting local government represen- 
tative may be appointed from lists of qualified persons submitted by 

interested municipal and county organizations including, but not lim- 

ited to, the Tennessee Municipal League and the Tennessee County 

Services Association. The nonvoting insurance company representative 

may be appointed from lists of qualified persons submitted by interested 

insurance organizations including, but not limited to, the Property 

Casualty Insurers Association of America and the American Insurance 

Association. One (1) nonvoting healthcare provider representative may 


71 WORKERS’ COMPENSATION LAW 50-6-121 


be appointed from lists of qualified persons submitted by interested 
medical organizations including, but not limited to, the Tennessee 
Medical Association and one (1) nonvoting healthcare provider repre- 
sentative may be appointed from lists of qualified persons submitted by 
interested hospital organizations including, but not limited to, the 
Tennessee Hospital Association. One (1) nonvoting health care provider 
representative shall be a chiropractor who is licensed in this state, one 
(1) nonvoting health care provider representative shall be a physical 
therapist who is licensed in this state, and one (1) nonvoting health care 
provider representative shall be an occupational therapist who is 
licensed in this state, and these members shall not receive reimburse- 
ment for travel expenses. The nonvoting attorney members shall be 
appointed as follows: one (1) who shall primarily represent injured 
workers’ compensation claimants, who may be appointed from lists of 
qualified persons submitted by interested justice organizations includ- 
ing, but not limited to, the Tennessee Association for Justice; one (1) who 
shall primarily represent employers or workers’ compensation insurers, 
who may be appointed from lists of qualified persons submitted by 
interested defense lawyer organizations including, but not limited to, 
the Tennessee Defense Lawyers Association; and one (1) who may be 
appointed from lists of qualified persons submitted by interested legal 
organizations including, but not limited to the Tennessee Bar 
Association. 

(ii) The appointing authorities shall consult with interested groups 
including, but not limited to, the organizations listed in subdivision 
(a)(E)G) to determine qualified persons to fill positions on the council. 
(F) The nonvoting members shall be appointed to four-year terms that 

shall begin on July 1 and terminate on June 30, four (4) years thereafter. 

(G) The chair of the commerce and labor committee of the senate, the 
chair of the commerce committee of the house of representatives, the 
administrator of the bureau of workers’ compensation and the commis- 
sioner of commerce and insurance, or their designees, shall be ex officio, 
nonvoting members of the council. 

(2) Each voting and nonvoting member of the advisory council on workers’ 
compensation shall, upon the expiration of the member’s term, be eligible for 
reappointment and shall serve until a successor is appointed. In the event a 
member resigns or becomes ineligible for service during the member’s term, a 
successor shall be appointed by the appropriate appointing authority to serve 
the remainder of the term. 

(3) No employer shall discriminate in any manner against an employee 
who serves on the advisory council because of the employee’s service. Employ- 
ees who serve on the advisory council shall not be denied any benefit from 
their employer because of the employee’s service. Travel expenses of the 
employee representatives on the council shall be reimbursed pursuant to 
subsection (b); however, employers may choose to pay the travel expenses of 
their employees’ service on the advisory council according to their own 
policies. 

(b)(1) Notwithstanding § 3-6-304 or any other law to the contrary, and in 
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addition to all other requirements for membership on the council: 

(A) Any person registered as a lobbyist pursuant to the registration 
requirements of title 3, chapter 6 who is subsequently appointed or 
otherwise named as a member of the council shall terminate all employ- 
ment and business association as a lobbyist with any entity whose 
business endeavors or professional activities are regulated by the council, 
prior to serving as a member of the council. This subdivision (b)(1)(A) shall 
apply to all persons appointed or otherwise named to the council after July 
1, 2010; 

(B) No person who is a member of the council shall be permitted to 
register or otherwise serve as a lobbyist pursuant to title 3, chapter 6 for 
any entity whose business endeavors or professional activities are regu- 
lated by the council during such person’s period of service as a member of 
the council. This subdivision (b)(1)(B) shall apply to all persons appointed 
or otherwise named to the council after July 1, 2010, and to all persons 
serving on the council on such date who are not registered as lobbyists; 
and 

(C) No person who serves as a member of the council shall be employed 
as a lobbyist by any entity whose business endeavors or professional 
activities are regulated by the council for one (1) year following the date 
such person’s service on the council ends. This subdivision (b)(1)(C) shall 
apply to persons serving on the council as of July 1, 2010, and to persons 
appointed to the council subsequent to such date. 

(2) A person who violates this subsection (b) shall be subject to the 
penalties prescribed in title 3, chapter 6. 

(3) The bureau of ethics and campaign finance is authorized to promulgate 
rules and regulations to effectuate the purposes of this subsection (b). All such 
rules and regulations shall be promulgated in accordance with the Uniform 
Administrative Procedures Act, compiled in title 4, chapter 5, and in 
accordance with the procedure for initiating and proposing rules by the ethics 
commission to the bureau of ethics and campaign finance as prescribed in 
§ 4-55-1083. 

(c) In addition to all other requirements for membership on the council, all 
persons appointed or otherwise named to serve as members of the council after 
July 1, 2010, shall be residents of this state. 

(d) Members of the council shall not be paid but may be reimbursed for 
travel expenses. All reimbursement for travel expenses shall be in accordance 
with the comprehensive travel regulations promulgated by the department of 
finance and administration and approved by the attorney general and reporter. _ 

(e) The council shall meet at least twice each year. It shall annually review 
workers’ compensation in the state and shall issue a report of its findings and 
conclusions on or before July 1 of each year. The annual report shall be sent to 
the governor, the speakers of the house of representatives and the senate, the 
chair and vice-chair of the special joint committee on workers’ compensation, 
the administrator of the bureau of workers’ compensation, the commissioner of 
commerce and insurance and the clerks of the house of representatives and 
senate. Notice of the publication of the annual report and all other reports 
published by the council shall be provided to all members of the general 
assembly pursuant to § 3-1-114. 
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(f) In performing its responsibilities, the council’s role shall be strictly 
advisory, but it may: 

(1) Make recommendations to the governor, the general assembly, the 
special joint committee on workers’ compensation, the standing committees of 
each house that review the status of the workers’ compensation system, the 
administrator of the bureau of workers’ compensation and the commissioner 
of commerce and insurance relating to the promulgation or adoption of 
legislation or rules; 

(2) Make recommendations to the administrator of the bureau of workers’ 
compensation and the commissioner of commerce and insurance regarding 
the method and form of statistical data collections; and 

(3) Monitor the performance of the workers’ compensation system in the 
implementation of legislative directives. 

(g) The chair, in consultation with the voting members of the council, is 
authorized to retain staff and professional assistance, such as consultants and 
actuaries, as the chair deems necessary for the work of the council, subject to 
budgetary approval in the general appropriations act. For administrative 
purposes, the council shall be attached to the department of treasury for all 
administrative matters relating to receipts, disbursements, expense accounts, 
budget, audit and other related items. The state treasurer shall have admin- 
istrative and supervisory control over the staff assigned to assist the council. 
Employees of the council shall not have the status of preferred service 
employees pursuant to title 8. The autonomy of the council and its authority 
are not affected by this subsection (g). 

(h) The council may develop evaluations, statistical reports and other 
information from which the general assembly may evaluate the impact of the 
legislative changes to workers’ compensation law, including, but not limited to, 
the Reform Act of 2004 and subsequent statutory changes to this chapter. 

(i) The advisory council shall issue an annual report that includes a 
summary of significant supreme court decisions relating to workers’ compen- 
sation, including an explanation of their impact on existing policy. The report 
shall be due on or before January 15 of each year and shall include, to the 
extent possible, the decisions that were issued during the preceding calendar 
year. This annual report shall be sent to the governor, the speaker of the house 
of representatives, the speaker of the senate, the chair of the commerce 
committee of the house of representatives, the chair of the commerce and labor 
committee of the senate, and the chair and co-chair of the special joint 
committee on workers’ compensation. Notice of the publication of the report 
shall be provided to all members of the general assembly pursuant to 
§ 3-1-114. 

(j) The advisory council on workers’ compensation shall, within ten (10) 
business days of each meeting it conducts, provide a summary of the meeting 
and a report of all actions taken and all actions recommended to be taken to 
each member of the commerce committee of the house of representatives and 
the commerce and labor committee of the senate. 

(k) Whenever any bill is introduced in the general assembly proposing to 
amend this chapter or to make any change in workers’ compensation law, or to 
make any change in the law that may have a financial or other substantive 
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impact on the administration of workers’ compensation law, the standing 
committee to which the bill is referred may refer the bill to the council. The 
council’s review of bills relating to workers’ compensation should include, but 
not be limited to, bills that propose to amend chapters 3, 6, 7, and 9 of this title, 
and title 56, chapters 5 and 47. All bills referred to the council shall be reported 
back to the standing committee to which they were assigned as quickly as 
reasonably possible. Notwithstanding the absence of a report from the council, 
the standing committee is free to consider the bill at any time. The chair 
making the referral shall immediately notify the prime sponsors of the referral 
and the council shall not review and comment on the proposed legislation until 
the prime sponsors have been notified. The comments of the council shall 
describe the potential effects of the proposed legislation on the workers’ 
compensation system and its operations and any other information or sugges- 
tions that the council may think helpful to the sponsors, the standing 
committees or the general assembly. The comments of the council may include 
recommendations for or against passage of the proposed legislation. Other 
than reporting the recommendations for or against passage of proposed 
legislation and responding to any questions that the legislators may have, no 
staff of the advisory council shall lobby or advocate for or against passage of 
proposed legislation. 

(/) The council shall study and report on the occupational health and safety 
of employment in Tennessee and make recommendations for safe employment 
education and training and promote the development of employer-sponsored 
health and safety programs. 


History. 

Acts 1992, ch. 900, § 4; 1996, ch. 944, §§ 4-7; 
1997, ch: 235, §§ 1, 2; 1997, ch. 533, § 49; 1998, 
ch. 1024, §§ 13, 20; 1999, ch. 520, § 41; 2000, 
ch. 852, § 3; 2001, ch. 192, §§ 11, 12; 2002, ch. 
695, §§ 1, 2, 6; 2003, ch. 359, § 1; 2004, ch. 962, 
§§ 26, 27, 30, 43, 45; 2005, ch. 390, § 3; 2006, 
ch. 645, §§ 1-3; 2008, ch. 1183, §§ 9, 11; 2009, 
ch. 463, §§ 1-38; 2010, ch. 1087, § 3; 2011, ch. 
410, § 10(a); 2012, ch. 622, § 3; 2012, ch. 800, 
§ 49; 2013, ch. 236, § 29; 2013, ch. 282, § 1; 
2013, ch. 289, § 19; 2015, ch. 341, § 15; 2016, 
ch. 608, § 3; 2021, ch. 64, § 111. 


Compiler’s Notes. 

Acts 2004, ch. 962, § 42 provided that: (a) 

The general assembly recognizes that signifi- 
cant cost savings will result from the imple- 
mentation of this bill. It is in the best interest of 
the citizens of Tennessee that the cost savings 
be passed to the entities that have paid faith- 
fully workers’ compensation premiums in order 
to ensure the economic well-being of their em- 
ployees. It is the intent and purpose of the 
general assembly that workers’ compensation 
premiums be adjusted downward within fifteen 
(15) months of July 1, 2004, to reflect the cost 
savings resulting from the provisions of the act. 
If a workers’ compensation policy is subject to 


renewal during the fifteen (15) month period, 
adjustments to the policy may be made at that 
time. 

(b) It is the intent of the general assembly 
that the savings of the act shall routinely be 
reflected in future filings through the advisory 
prospective loss cost filing system, pursuant to 
8§ 56-5-106(b) and 50-6-402. Nothing in this 
section shall be construed as amending or af- 
fecting the procedures for filing and approval of 
rates set forth in title 56, chapter 5. 

The advisory council on workers’ compensa- 
tion, created by this section, terminates June 
30, 2025. See §§ 4-29-112, 4-29-246. 


Amendments. 

The 2015 amendment substituted “bureau” 
for “division” throughout. ; 

The 2016 amendment substituted “Property 
Casualty Insurers Association of America” for 
“Alliance of American Insurers” in the third 
sentence of (a)(1)(E)(i). 

The 2021 amendment substituted “com- 
merce” for “consumer and human resources” in 


(a)(1)(G), Gi) and (j). 


Effective Dates. 
Acts 2015, ch. 341, § 19. May 4, 2014. 
Acts 2016, ch. 608, § 4. March 22, 2016. 
Acts 2021, ch. 64, § 182. March 29, 2021. 
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50-6-121. Advisory council on workers’ compensation. [Applicable to 
injuries occurring prior to July 1, 2014.] 


(a)(1)(A) There is created an advisory council on workers’ compensation. 
There shall be seven (7) voting members of the council, with three (3) 
representing employers, three (3) representing employees, and one (1) 
member who shall serve as the chair and who shall be the state treasurer 
or the state treasurer’s designee. There shall be ten (10) nonvoting 
members of the council. All members shall have a demonstrable working 
knowledge of the workers’ compensation system. 

(B) The chair shall preside at meetings of the council and, in consulta- 
tion with the voting members of the council, shall supervise the work of 
the staff of the council. The council shall meet at the call of the chair or at 
the written call of four (4) voting members of the council which written call 
shall be delivered to the chair. The chair may vote only on matters related 
to the administration of the council or the council’s research. The chair is 
not permitted to vote on any matter that constitutes the making of a policy 
recommendation to the governor or to the general assembly. 

(C) The speaker of the house of representatives, the speaker of the 
senate and the governor shall each appoint one (1) employer and one (1) 
employee representative to the council, who shall be voting members. 
Representatives, officers and employees from labor organizations or busi- 
ness trade organizations are eligible for appointment. In making the 
appointments of the employer representatives, the appointing authorities 
shall strive to ensure a balance of a commercially insured employer, 
self-insured employer or an employer who operates a small business. At 
least one (1) employee representative shall be from organized labor. Proxy 
voting is prohibited by voting members of the council; provided, however, 
that in instances where a voting member will be absent from a vote of the 
council, the member’s appointing authority is authorized to appoint an 
alternate or designee for the vote or votes. 

(D) Voting members shall serve four-year terms and the terms shall be 
staggered so that the terms of only three (3) voting members shall 
terminate at the same time. The terms of the voting members who are 
serving as of June 30, 2008, shall be amended as follows: those members 
whose terms are scheduled to expire in 2004 shall expire on June 30, 2004, 
and the successors shall serve a four-year term to begin on July 1, 2004, 
and to end on June 30, 2008, and those members whose terms are 
scheduled to expire in 2006 shall expire on June 30, 2006, and the 
successors shall serve a four-year term to begin on July 1, 2006, and to 
expire on June 30, 2010. Thereafter, all four-year terms shall begin on July 
1 and terminate on June 30, four (4) years thereafter. 

(E)(i) The governor shall also appoint ten (10) nonvoting members of the 

council as follows: one (1) to represent local governments, one (1) to 

represent insurance companies, five (5) to represent health care provid- 
ers and three (3) attorneys. The nonvoting local government represen- 
tative may be appointed from lists of qualified persons submitted by 

interested municipal and county organizations including, but not lim- 
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ited to, the Tennessee Municipal League and the Tennessee County 
Services Association. The nonvoting insurance company representative 
may be appointed from lists of qualified persons submitted by interested 
insurance organizations including, but not limited to, the Alliance of 
American Insurers and the American Insurance Association. One (1) 
nonvoting healthcare provider representative may be appointed from 
lists of qualified persons submitted by interested medical organizations 
including, but not limited to, the Tennessee Medical Association and one 
(1) nonvoting healthcare provider representative may be appointed from 
lists of qualified persons submitted by interested hospital organizations 
including, but not limited to, the Tennessee Hospital Association. One 
(1) nonvoting health care provider representative shall be a chiropractor 
who is licensed in this state, one (1) nonvoting health care provider 
representative shall be a physical therapist who is licensed in this state, 
and one (1) nonvoting health care provider representative shall be an 
occupational therapist who is licensed in this state, and these members 
shall not receive reimbursement for travel expenses. The nonvoting 
attorney members shall be appointed as follows: one (1) who shall 
primarily represent injured workers’ compensation claimants, who may 
be appointed from lists of qualified persons submitted by interested 
justice organizations including, but not limited to, the Tennessee Asso- 
ciation for Justice; one (1) who shall primarily represent employers or 
workers’ compensation insurers, who may be appointed from lists of 
qualified persons submitted by interested defense lawyer organizations 
including, but not limited to, the Tennessee Defense Lawyers Associa- 
tion; and one (1) who may be appointed from lists of qualified persons 
submitted by interested legal organizations including, but not limited to 
the Tennessee Bar Association. 

(ii) The appointing authorities shall consult with interested groups 
including, but not limited to, the organizations listed in subdivision 
(a)(E)() to determine qualified persons to fill positions on the council. 
(F) The nonvoting members shall be appointed to four-year terms that 

shall begin on July 1 and terminate on June 30, four (4) years thereafter. 

(G) The chair of the commerce and labor committee of the senate, the 
chair of the consumer and human resources committee of the house of 
representatives, the commissioner of labor and workforce development 
and the commissioner of commerce and insurance, or their designees, shall 
be ex officio, nonvoting members of the council. 

(2) Each voting and nonvoting member of the advisory council on workers’ 
compensation shall, upon the expiration of the member’s term, be eligible for 
reappointment and shall serve until a successor is appointed. In the event a 
member resigns or becomes ineligible for service during the member’s term, a 
successor shall be appointed by the appropriate appointing authority to serve 
the remainder of the term. 

(3) No employer shall discriminate in any manner against an employee 
who serves on the advisory council because of the employee’s service. Employ- 
ees who serve on the advisory council shall not be denied any benefit from 
their employer because of the employee’s service. Travel expenses of the 
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employee representatives on the council shall be reimbursed pursuant to 

subsection (b); however, employers may choose to pay the travel expenses of 

their employees’ service on the advisory council according to their own 
policies. 

(b)(1) Notwithstanding § 3-6-304 or any other law to the contrary, and in 

addition to all other requirements for membership on the council: 

(A) Any person registered as a lobbyist pursuant to the registration 
requirements of title 3, chapter 6 who is subsequently appointed or 
otherwise named as a member of the council shall terminate all employ- 
ment and business association as a lobbyist with any entity whose 
business endeavors or professional activities are regulated by the council, 
prior to serving as a member of the council. This subdivision (b)(1)(A) shall 
apply to all persons appointed or otherwise named to the council after July 
hg AUG 

(B) No person who is a member of the council shall be permitted to 
register or otherwise serve as a lobbyist pursuant to title 3, chapter 6 for 
any entity whose business endeavors or professional activities are regu- 
lated by the council during such person’s period of service as a member of 
the council. This subdivision (b)(1)(B) shall apply to all persons appointed 
or otherwise named to the council after July 1, 2010, and to all persons 
serving on the council on such date who are not registered as lobbyists; 
and 

(C) No person who serves as a member of the council shall be employed 
as a lobbyist by any entity whose business endeavors or professional 
activities are regulated by the council for one (1) year following the date 
such person’s service on the council ends. This subdivision (b)(1)(C) shall 
apply to persons serving on the council as of July 1, 2010, and to persons 
appointed to the council subsequent to such date. 

(2) A person who violates this subsection (b) shall be subject to the 
penalties prescribed in title 3, chapter 6. 

(3) The bureau of ethics and campaign finance is authorized to promulgate 
rules and regulations to effectuate the purposes of this subsection (6). All such 
rules and regulations shall be promulgated in accordance with the Uniform 
Administrative Procedures Act, compiled in title 4, chapter 5, and in 
accordance with the procedure for initiating and proposing rules by the ethics 
commission to the bureau of ethics and campaign finance as prescribed in 
§ 4-55-1083. 

(c) In addition to all other requirements for membership on the council, all 
persons appointed or otherwise named to serve as members of the council after 
July 1, 2010, shall be residents of this state. 

(d) Members of the council shall not be paid but may be reimbursed for 
travel expenses. All reimbursement for travel expenses shall be in accordance 
with the comprehensive travel regulations promulgated by the department of 
finance and administration and approved by the attorney general and reporter. 

(e) The council shall meet at least twice each year. It shall annually review 
workers’ compensation in the state and shall issue a report of its findings and 
conclusions on or before July 1 of each year. The annual report shall be sent to 
the governor, the speakers of the house of representatives and the senate, the 
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chair and vice-chair of the special joint committee on workers’ compensation, 
the commissioner of labor and workforce development, the commissioner of 
commerce and insurance and the clerks of the house of representatives and 
senate. Notice of the publication of the annual report and all other reports 
published by the council shall be provided to all members of the general 
assembly pursuant to § 3-1-114. 

(f) In performing its responsibilities, the council’s role shall be strictly 
advisory, but it may: 

(1) Make recommendations to the governor, the general assembly, the 
special joint committee on workers’ compensation, the standing committees of 
each house that review the status of the workers’ compensation system, the 
commissioner of labor and workforce development and the commissioner of 
commerce and insurance relating to the promulgation or adoption of legis- 
lation or rules; 

(2) Make recommendations to the commissioner of labor and workforce 
development and the commissioner of commerce and insurance regarding the 
method and form of statistical data collections; and 

(3) Monitor the performance of the workers’ compensation system in the 
implementation of legislative directives. 

(g) The chair, in consultation with the voting members of the council, is 
authorized to retain staff and professional assistance, such as consultants and 
actuaries, as the chair deems necessary for the work of the council, subject to 
budgetary approval in the general appropriations act. For administrative 
purposes, the council shall be attached to the department of treasury for all 
administrative matters relating to receipts, disbursements, expense accounts, 
budget, audit and other related items. The state treasurer shall have admin- 
istrative and supervisory control over the staff assigned to assist the council. 
Employees of the council shall not have the status of preferred service 
employees pursuant to title 8. The autonomy of the council and its authority 
are not affected by this subsection (g). 

(h) The council may develop evaluations, statistical reports and other 
information from which the general assembly may evaluate the impact of the 
legislative changes to workers’ compensation law, including, but not limited to, 
the Reform Act of 2004 and subsequent statutory changes to this chapter. 

(i) The advisory council shall issue an annual report that includes a 
summary of significant supreme court decisions relating to workers’ compen- 
sation, including an explanation of their impact on existing policy. The report 


shall be due on or before January 15 of each year and shall include, to the . 


extent possible, the decisions that were issued during the preceding calendar 
year. This annual report shall be sent to the governor, the speaker of the house 
of representatives, the speaker of the senate, the chair of the consumer and 
human resources committee of the house of representatives, the chair of the 
commerce and labor committee of the senate, and the chair and co-chair of the 
special joint committee on workers’ compensation. Notice of the publication of 
the report shall be provided to all members of the general assembly pursuant 
to § 3-1-114. 

(j) The advisory council on workers’ compensation shall, within ten (10) 
business days of each meeting it conducts, provide a summary of the meeting 
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and a report of all actions taken and all actions recommended to be taken to 
each member of the consumer and human resources committee of the house of 
representatives and the commerce and labor committee of the senate. 

(k) Whenever any bill is introduced in the general assembly proposing to 
amend this chapter or to make any change in workers’ compensation law, or to 
make any change in the law that may have a financial or other substantive 
impact on the administration of workers’ compensation law, the standing 
committee to which the bill is referred may refer the bill to the council. The 
council’s review of bills relating to workers’ compensation should include, but 
not be limited to, bills that propose to amend chapters 3, 6, 7, and 9 of this title, 
and title 56, chapters 5 and 47. All bills referred to the council shall be reported 
back to the standing committee to which they were assigned as quickly as 
reasonably possible. Notwithstanding the absence of a report from the council, 
the standing committee is free to consider the bill at any time. The chair 
making the referral shall immediately notify the prime sponsors of the referral 
and the council shall not review and comment on the proposed legislation until 
the prime sponsors have been notified. The comments of the council shall 
describe the potential effects of the proposed legislation on the workers’ 
compensation system and its operations and any other information or sugges- 
tions that the council may think helpful to the sponsors, the standing 
committees or the general assembly. The comments of the council may include 
recommendations for or against passage of the proposed legislation. Other 
than reporting the recommendations for or against passage of proposed 
legislation and responding to any questions that the legislators may have, no 
staff of the advisory council shall lobby or advocate for or against passage of 
proposed legislation. 

(1) The council shall study and report on the occupational health and safety 
of employment in Tennessee and make recommendations for safe employment 
education and training and promote the development of employer-sponsored 
health and safety programs. 


History. ch. 463, §§ 1-3; 2010, ch. 1087, § 3; 2011, ch. 
Acts 1992, ch. 900, § 4; 1996, ch. 944, §§ 4-7; 410, § 10(a); 2012, ch. 622, § 3; 2012, ch. 800, 

1997, ch. 235, §§ 1, 2; 1997, ch. 533, § 49,1998, § 49; 2018, ch. 236, § 29. 

ch. 1024, §§ 13, 20; 1999, ch. 520, § 41; 2000, 

ch. 852, § 3; 2001, ch. 192, §§ 11, 12; 2002, ch. Compiler’s Notes. 

695, §§ 1, 2, 6; 2003, ch. 359, § 1; 2004, ch. 962, The advisory council on workers’ compensa- 

§§ 26, 27, 30, 43, 45; 2005, ch. 390, § 3; 2006, tion, created by this section, terminates June 

ch. 645, §§ 1-3; 2008, ch. 1183, §§ 9, 11; 2009, 30, 2020. See §§ 4-29-112, 4-29-241. 


50-6-123. Case management system for coordinating medical care 
services. 


(a) All case managers, including case manager assistants, coordinating the 
medical care services provided to employees claiming benefits or handling 
claims of employees claimed under this chapter shall be certified by the bureau 
pursuant to this section. 

(b) The administrator shall establish, pursuant to the administrator’s 
rulemaking authority, a system of case management for coordinating the 
medical care services provided to employees claiming benefits under this 
chapter; provided, however, it is within the discretion of the administrator to 
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provide or deny case management services to any employee who has suffered 
a workers’ compensation injury. Pursuant to the administrator’s rulemaking 
authority, the administrator may establish: 
(1) Minimum standards for the professional practice of case managers and 
case manager assistants; and 
(2) A procedure for case managers and case manager assistants to obtain 
certification if required pursuant to this section. 

(c) Any case manager, case manager assistant, or person or entity that 
employs a case manager who fails to comply with this section, or rules 
promulgated pursuant to this section, may be subject, after notice of a violation 
has been provided, to a penalty of not less than one hundred dollars ($100) nor 
more than one thousand dollars ($1,000) per violation, at the discretion of the 
administrator. In addition to any penalty assessed pursuant to this subsection 
(c), the administrator may also suspend the person’s certification as a case 
manager or case manager assistant if, in the discretion of the administrator, 
the person has an established pattern of violations of this section. 

(d) The bureau shall notify any person who has violated this section of such 
violation and may assess a penalty, suspend the person’s certification, or both. 
The person shall have fifteen (15) calendar days from the date notice was sent 
to appeal the decision pursuant to the procedures provided for under the 
Uniform Administrative Procedures Act, compiled in title 4, chapter 5, or to 
pay the assessed penalty. 

(e) Nothing in this section shall prevent an employer from establishing its 
own program of case management that meets the guidelines promulgated by 
the administrator in rules. 

(f) Medical care, treatment, therapy, or services provided at the employee’s 
residence pursuant to this chapter shall not be considered home health 
services as defined in § 68-11-201 when provided pursuant to direction of the 
employee’s attending physician in the following specific circumstances only: 

(1) By a licensed healthcare provider who routinely provides services to 
employees at the place of employment, if the services rendered by the provider 
at the employee’s residence are of the same type rendered by the provider at 
the place of employment; or 

(2) By a licensed physical therapist, occupational therapist, or speech 
therapist practicing independently of a home health agency, when the 
employee’s attending physician determines that it is in the best interest of the 
employee to be treated by the independent therapist because of the therapist’s 
expertise in workplace injuries. 


History. 

Acts 1992, ch. 900, § 7; 1996, ch. 944, § 9; 
2001, ch. 148, § 1; 2004, ch. 962, §§ 28, 29; 
2013, ch. 282, § 1; 2016, ch. 8038, § 1. 


Compiler’s Notes. 

Acts 2016, ch. 803, § 4 provided that the act, 
which amended this section, shall apply to 
actions committed on or after January 1, 2017. 

The text of this section as was effective for 
injuries occurring, and actions committed, on or 
after July 1, 2014, but prior to January 1, 2017 
is as follows: 


“(a) The administrator shall establish, pursu- 
ant to the administrator’s rule and regulation- 
making authority, a system of case manage- 
ment for coordinating the medical care services 
provided to employees claiming benefits under 
this chapter. 

“(b) Employers may, at their own expense, 
utilize case management, and, if utilized, the 
employee shall cooperate with the case man- 
agement. Case management shall include, but 
not be limited to: 

“(1) Developing a treatment plan to provide 
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appropriate medical care services to an injured 
or disabled employee; 

“(2) Systematically monitoring the treatment 
rendered and the medical progress of the in- 


} jured or disabled employee; 


“(3) Assessing whether alternate medical 
care services are appropriate and delivered in a 
cost-effective manner based on acceptable 
medical standards; 

“(4) Ensuring that the injured or disabled 
employee is following the prescribed medical 
care plan; and 

“(5) Formulating a plan for return to work 
with due regard for the employee’s recovery 
and restrictions and limitations, if any. 

“(c) The administrator may contract with an 
independent organization, not owned by or af- 
filiated with any carrier authorized to write 
workers’ compensation insurance in the state, 
to assist with the administration of this section. 

“(d) Nothing in this section shall prevent an 
employer from establishing its own program of 
case management that meets the guidelines 
promulgated by the administrator in rules and 
regulations. 

“(e) Medical care, treatment, therapy or ser- 
vices provided at the employee’s residence pur- 
suant to this chapter, shall not be considered 
home health services as defined in § 68-11-201 
when provided pursuant to direction of the 
employee’s attending physician in the following 
specific circumstances only: 

“(1) By a licensed health care provider who 
routinely provides services to employees at the 
place of employment, if the services rendered 
by the provider at the employee’s residence are 
of the same type rendered by the provider at 
the place of employment; or 

“(2) By a licensed physical therapist, occupa- 
tional therapist or speech therapist practicing 
independently of a home health agency, when 
the employee’s attending physician determines 
that it is in the best interest of the employee to 
be treated by the independent therapist be- 
cause of the therapist’s expertise in workplace 


| injuries.” 
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Amendments. 

The 2016 amendment, effective January 1, 
2017, added (a); redesignated former (a) as 
present (b) and rewrote the subsection which 
read: “The administrator shall establish, pur- 
suant to the administrator’s rule and regula- 
tion-making authority, a system of case man- 
agement for coordinating the medical care 
services provided to employees claiming ben- 
efits under this chapter.”; deleted former (b) 
which read: “(b) Employers may, at their own 
expense, utilize case management, and, if uti- 
lized, the employee shall cooperate with the 
case management. Case management shall in- 
clude, but not be limited to: 

“(1) Developing a treatment plan to provide 
appropriate medical care services to an injured 
or disabled employee; 

“(2) Systematically monitoring the treatment 
rendered and the medical progress of the in- 
jured or disabled employee; 

“(3) Assessing whether alternate medical 
care services are appropriate and delivered in a 
cost-effective manner based on acceptable 
medical standards; 

“(4) Ensuring that the injured or disabled 
employee is following the prescribed medical 
care plan; and 

“(5) Formulating a plan for return to work 
with due regard for the employee’s recovery 
and restrictions and limitations, if any.”; re- 
wrote (c) which read: 

“(c) The administrator may contract with an 
independent organization, not owned by or af- 
filiated with any carrier authorized to write 
workers’ compensation insurance in the state, 
to assist with the administration of this sec- 
tion.”; added present (d); redesignated former 
(d) and (e) to be present (e) and (f), respectively; 
and substituted “administrator in rules” for 
“administrator in rules and regulations” at the 
end of present (e). 


Effective Dates. 

Acts 2016, ch. 803, § 4. January 1, 2017; 
provided that for purposes of promulgating 
rules, the act took effect April 14, 2016. 


50-6-124. Utilization review system — Pre-admission review — Penal- 
ties for rendering excessive or inappropriate services — 
Legislative intent — Treatment guidelines. 


(a) The administrator of the bureau of workers’ compensation shall establish 





a system of utilization review of selected outpatient and inpatient healthcare 
providers for employees claiming benefits under this chapter, to be performed 
by utilization review organizations accredited by either the Utilization Review 
Accreditation Commission (URAC) or the National Committee for Quality 
Assurance (NCQA). Utilization review organizations shall be required to 


| provide proof of such accreditation beginning July 1, 2016. 


(b) The administrator shall also establish a system of pre-admission review 
of all hospital admissions, except for emergency services; however, utilization 
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review pursuant to subsection (a) and this subsection (b) shall begin within one 
(1) working day of all emergency hospital admissions. 

(c) Pursuant to the administrator’s established system of utilization review, 
the administrator may contract with an independent utilization review orga- 
nization, not owned by or affiliated with any carrier authorized to write 
workers’ compensation insurance in the state, to provide utilization review, 
including peer review. 

(d) Nothing in this section shall prevent an employer from electing to 
provide utilization review; however, if the employee, provider or any other 
party not contractually bound to the employer’s utilization review program 
disagrees with that employer’s utilization review, then that employee, provider 
or other party shall have recourse to the administrator’s utilization review 
program, as provided for in this section. 

(e) Pursuant to the utilization review conducted by the administrator, 
including providing an opportunity for a hearing, any health care provider who 
is found by the administrator to have rendered excessive or inappropriate 
services may be subject to: 

(1) A forfeiture of the right to payment for those services that are cer to 
be excessive or inappropriate; 

(2) A civil penalty of not less than one hundred dollars ($100) nor more 
than one thousand dollars ($1,000); or 

(3) A temporary or permanent suspension of the right to provide medical 
care services for workers’ compensation claims if the health care provider has 
established a pattern of violations. 

(f) It is the intent of the general assembly to ensure the availability of 
quality medical care services for injured and disabled employees and to 
manage medical costs in workers’ compensation matters by eradicating pre- 
scription drug abuse through the employment of the system established by 
subsection (a) to review any healthcare provider prescribing one (1) or more 
Schedule II, III, or IV controlled substances for pain management to an injured 
or disabled employee for a period of time exceeding ninety (90) days from the 
initial prescription of such controlled substances. 

(g) In consultation with the administrator’s medical advisory committee, 
the administrator shall, by rules to become effective on January 1, 2016, adopt 
guidelines for the diagnosis and treatment of commonly occurring workers’ 
compensation injuries. 

(h) Any treatment that explicitly follows the treatment guidelines adopted 
by the administrator or is reasonably derived therefrom, including allowances . 
for specific adjustments to treatment, shall have a presumption of medical 
necessity for utilization review purposes. This presumption shall be rebuttable 
only by clear and convincing evidence that the treatment erroneously applies 
the guidelines or that the treatment presents an unwarranted risk to the 
injured worker. 

(i) The administrator may assess a reasonable fee, not to exceed two 
hundred fifty dollars ($250), for an appeal of any utilization review decision. 

(j)(1) Except as otherwise provided in subdivision (j)(2), the system of 

utilization review established by the administrator or provided by an 

employer shall not apply to: 
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(A) Diagnostic procedures ordered in accordance with the treatment 

guidelines by the authorized treating physician or chiropractor in the first 
thirty (30) days after the date of injury; or 

(B) Diagnostic studies recommended by the treating physician in the 
event the initial treatment regimen is nonsurgical, without diagnostic 
testing, and is not successful in returning the injured worker to 
employment. 

(2) A recommended invasive procedure shall be subject to utilization 
review at any time. 
(3) For purposes of this subsection (j): 

(A) “Diagnostic procedures” includes, but is not limited to, routine and 
specialty radiography, magnetic resonance imaging that is not for low back 
pain without radiculopathy, a computerized tomography scan, a myelo- 
gram, an arthrogram, an ultrasound, and electromyogram and nerve 
conduction velocity testing; and 

(B) “Initial treatment” means the first series of treatments or therapies 
or first two (2) medication trials ordered by the authorized treating 
physician in accordance with the adopted treatment guidelines within 
sixty (60) days of a reported injury. 


History. 

Acts 1992, ch. 900, § 8; 1996, ch. 944, § 11; 
1999, ch. 520, § 41; 2012, ch. 1100, § 2; 2018, 
ch. 282, § 1; 20138, ch. 289, § 22; 2015, ch. 341, 
2903, 15: 200 7h chi 38028 1; 


Compiler’s Notes. 

Acts 2017, ch. 380, § 4 provided that the act, 
which amended this section, shall apply to 
injuries occurring on or after May 18, 2017. 


Amendments. 
The 2015 amendment rewrote (a), which 


read: “The administrator of the division of 
workers’ compensation shall establish a system 
of utilization review of selected outpatient and 
inpatient health care providers to employees 
claiming benefits under this chapter, by provid- 
ers qualified pursuant to law or the utilization 
review accreditation commission.”. 

The 2017 amendment added (j). 


Effective Dates. 
Acts 2015, ch. 341, § 19. May 4, 2015. 
Acts 2017, ch. 380, § 4. May 18, 2017. 


50-6-125. Medical payment committee. 


(a)(1) The administrator shall appoint a medical payment committee. The 
committee shall hear disputes on medical bill payments between providers 
and insurers and advise the administrator on issues relating to the medical 
fee schedule and medical care cost containment in the workers’ compensa- 
tion system. Upon hearing disputes on medical bill payments between 
providers and insurers, the medical payment committee shall have authority 
to render a decision on the merits of a dispute. If the medical payment 
committee determines that a provider or insurer has acted in bad faith in 
refusing to provide payment for a medical bill or refusing to provide 
reimbursement for overpayment, the medical payment committee, upon a 
majority vote, shall refer the malfeasant provider or insurer to the bureau 
for consideration of assessment of a civil penalty of no more than one 
thousand dollars ($1,000) per occurrence. Any provider or insurer aggrieved 
by the assessment of a penalty under this subsection (a) shall have the right 
to seek review of the penalty assessment in the manner provided by 
§ 50-6-118(c). 

(2) The committee shall be comprised of seven (7) voting members ap- 
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pointed by the administrator as follows: 

(A) Three (3) members shall be representative of the medical provider 
industry; 

(B) Three (3) members shall be representative of the workers’ compen- 
sation insurance industry; and 

(C) The medical director shall serve as the final member of the 
committee but shall not cast a vote unless a vote taken by members results 
in a tie. In that case, the medical director shall cast the deciding vote. 

(b) In making appointments, the administrator shall strive to achieve a 
geographic balance and, in the case of the physician members of the commit- 
tee, shall assure, to the extent possible, that the membership of the committee 
reflects the diversity of specialties involved in the medical treatment and 
management of workers’ compensation claimants. 

(c) Members of the committee shall serve without compensation but, when 
engaged in the conduct of their official duties as members of the committee, 
shall be entitled to reimbursement for travel expenses in accordance with 
uniform regulations promulgated by the department of finance and adminis- 
tration and approved by the attorney general and reporter. 

(d) Each member appointed shall serve a term of four (4) years and may be 
reappointed by the administrator. If a member leaves the position prior to the 
expiration of the term, the administrator shall appoint an individual meeting 
the qualifications of this section to serve the unexpired portion of the term, and 
the individual may be reappointed by the administrator upon expiration of the 
term. 

(e) This section applies to all disputes of medical bill payments for services 


provided, pursuant to this chapter, on or after July 1, 2014. 


History. 

Acts 1992, ch. 900, § 9; 1999, ch. 520, § 41; 
2004, ch. 962, § 33; 2005, ch. 105, §§ 1, 2; 2013, 
ch. 289, § 23; 2014, ch. 903, § 4; 2015, ch. 341, 
§ 15. 


Compiler’s Notes. 

The medical payment committee, created by 
this section, terminates June 30, 2024. See 
§§ 4-29-112, 4-29-245. 

Acts 2004, ch. 962, § 42 provided that: (a) 

The general assembly recognizes that signifi- 
cant cost savings will result from the imple- 
mentation of this bill. It is in the best interest of 
the citizens of Tennessee that the cost savings 
be passed to the entities that have paid faith- 
fully workers’ compensation premiums in order 
to ensure the economic well-being of their em- 
ployees. It is the intent and purpose of the 
general assembly that workers’ compensation 
premiums be adjusted downward within fifteen 


(15) months of July 1, 2004, to reflect the cost 
savings resulting from the provisions of the act. 
If a workers’ compensation policy is subject to 
renewal during the fifteen (15) month period, 
adjustments to the policy may be made at that 
time. 

(b) It is the intent of the general assembly 
that the savings of the act shall routinely be 
reflected in future filings through the advisory 
prospective loss cost filing system, pursuant to 
§§ 56-5-106(b) and 50-6-402. Nothing in this 
section shall be construed as amending or af- 
fecting the procedures for filing and approval of 
rates set forth in title 56, chapter 5. 


Amendments. , 
The 2015 amendment substituted “bureau” 
for “division” in the fourth sentence in (a)(1). 


Effective Dates. 
Acts 2015, ch. 341, § 19. May 4, 2015. 


50-6-125. Medical care and cost containment committee. [Applicable 
to injuries occurring prior to July 1, 2014.] 


Compiler’s Notes. 
Acts 2004, ch. 962, § 42 provided that: (a) 
The general assembly recognizes that signifi- 


cant cost savings will result from the imple- 
mentation of this bill. It is in the best interest of 
the citizens of Tennessee that the cost savings 
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be passed to the entities that have paid faith- 
fully workers’ compensation premiums in order 
to ensure the economic well-being of their em- 
ployees. It is the intent and purpose of the 
general assembly that workers’ compensation 
premiums be adjusted downward within fifteen 
(15) months of July 1, 2004, to reflect the cost 
savings resulting from the provisions of the act. 
If a workers’ compensation policy is subject to 
renewal during the fifteen (15) month period, 
adjustments to the policy may be made at that 
time. 

(b) It is the intent of the general assembly 


50-6-128 


that the savings of the act shall routinely be 
reflected in future filings through the advisory 
prospective loss cost filing system, pursuant to 
8§ 56-5-106(b) and 50-6-402. Nothing in this 
section shall be construed as amending or af- 
fecting the procedures for filing and approval of 
rates set forth in title 56, chapter 5. 

Acts 2015, ch. 34, § 2 provides that, notwith- 
standing § 4-29-112, the medical care and cost 
containment committee, created by § 50-6-125, 
shall terminate and shall cease to exist upon 
March 27, 2015. 


50-6-127. Public awareness program concerning workers’ compensa- 
tion fraud — Investigations and referrals. 


(a) The administrator, in consultation with the commissioner of commerce 
and insurance and appropriate law enforcement officials, shall implement a 
public awareness program concerning workers’ compensation fraud. 

(b) The bureau of workers’ compensation shall investigate to determine 
whether any fraudulent conduct relating to workers’ compensation is being 
practiced, and shall refer to an appropriate law enforcement agency any 
finding of fraud. 


Effective Dates. 
Acts 2015, ch. 341, § 19. May 4, 2015. 


History. 

Acts 1992, ch. 900, § 21; 1996, ch. 944, § 12; 
1999, ch. 520, § 41; 2000, ch. 852, § 14; 2003, 
Ch: 350/87 16; 2013, ch. 282.-$ <1; 2015, ch. 341, 
oD, 


Amendments. 
The 2015 amendment substituted “bureau” 
for “division” in (b). 


50-6-127. Public awareness program concerning workers’ compensa- 
tion fraud — Investigations and referrals. [Applicable to 
injuries occurring prior to July 1, 2014.] 


referred to as the bureau of workers’ compen- 
sation. 


Compiler’s Notes. 
The division of workers’ compensation is now 


50-6-128. Penalty for employer causing compensable claim to be paid 
by health insurance or failing to provide necessary medi- 
cal treatment. 


If any employer knowingly, willfully, and intentionally causes a medical or 
wage loss claim to be paid under health or sickness and accident insurance, or 
fails to provide reasonable and necessary medical treatment, including a 
failure to reimburse when the employer knew that the claim arose out of a 
compensable work-related injury and should have been submitted under its 
workers’ compensation insurance coverage, then a civil penalty of five hundred 
dollars ($500) shall be assessed against the employer, and the employer may 
not offset any sickness and accident income benefit paid to the employee 
against its temporary total disability benefit payment liability due to the 


50-6-128 
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employee pursuant to this chapter. The administrator of the bureau of workers’ 
compensation has the authority to assess and collect the civil penalty. 


History. 
Acts 1992, ch. 900, § 24; 2000, ch. 734, § 1; 
2013, ch: 282; $1: 2015 \ebvo4 lee at, 


Amendments. 
The 2015 amendment substituted “bureau” 
for “division” in the last sentence. 


Effective Dates. 


Acts 2015, ch. 341, § 19. May 4, 2015. 


NOTES TO DECISIONS 


1. Denial of Set-off. 

Trial court erred in denying a set-off because 
the employer did not knowingly, willfully, or 
intentionally force the employee to use his 
health and disability insurance benefits in lieu 


of receiving workers’ compensation benefits. 
LaPradd v. Nissan N. Am., Inc., — S.W.3d —, 
2016 Tenn. LEXIS 6, 2016 Tenn. LEXIS 6 
(Tenn. Jan. 14, 2016). 


50-6-128. Penalty for employer causing compensable claim to be paid 
by health insurance or failing to provide necessary 
medical treatment. [Applicable to injuries occurring 


prior to July 1, 2014.] 


NOTES TO DECISIONS 


1. Denial of Set-off. 

Trial court erred in denying a set-off because 
the employer did not knowingly, willfully, or 
intentionally force the employee to use his 
health and disability insurance benefits in lieu 


of receiving workers’ compensation benefits. 
LaPradd v. Nissan N. Am., Inc., — S.W.3d —, 
2016 Tenn. LEXIS 6, 2016 Tenn. LEXIS 6 
(Tenn. Jan. 14, 2016). 


50-6-131. Confidentiality of medical records. 


Medical records provided to the bureau of workers’ compensation in the 
course of its activities and the review of settlements pursuant to this chapter 
shall remain confidential and shall not be considered to be public records. 


History. 
Acts 1996, ch. 944, § 25; 1999, ch. 520, § 41; 
2018, chi 289."$ 25: 2015 ‘chy341\);$ 16: 


Amendments. 
The 2015 amendment substituted “bureau” 
for “division”. 


Effective Dates. 
Acts 2015, ch. 341, § 19. May 4, 2015. 


50-6-131. Confidentiality of medical records. [Applicable to injuries ' 
occurring prior to July 1, 2014.] 


Compiler’s Notes. 
The division of workers’ compensation is now 


referred to as the bureau of workers’ compen- 
sation. 


50-6-132. Report of employers who fail to provide coverage. 


No later than December 31 of each year, the bureau of workers’ compensa- 
tion shall produce a report that includes a listing of the name of each covered 
employer that failed, during the preceding state fiscal year, to provide workers’ 
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compensation coverage or qualify as a self-insured employer as required by 
law. Only those employers whose failure resulted in periods of non-coverage 
shall be included within the report. The report shall also include the penalty 
assessed by the bureau and the payment status of the penalty. The report shall 
be provided to the advisory council on workers’ compensation and the chairs of 
the commerce and labor committee of the senate and the commerce committee 


of the house of representatives. 


History. 

Acts 21999:0 chs 217). $+ 15:,2041; xeh). 410, 
SylO(b);: 2013,\ ch: 236, .:8, 30; 2015; ch: 1341; 
§ 15; 2021, ch. 64, § 112. 


Amendments. 
The 2015 amendment substituted “bureau” 
for “division” in the first and third sentences. 


The 2021 amendment substituted “com- 
merce” for “consumer and human resources”. 


Effective Dates. 
Acts 2015, ch. 341, § 19. May 4, 2015. 
Acts 2021, ch. 64, § 1382. March 29, 2021. 


50-6-133. Continuing education programs on workers’ compensation. 
[Applicable to injuries occurring prior to July 1, 2014.] 


Compiler’s Notes. 

Acts 2004, ch. 962, § 42 provided that: (a) 

The general assembly recognizes that signifi- 
cant cost savings will result from the imple- 
mentation of this bill. It is in the best interest of 
the citizens of Tennessee that the cost savings 
be passed to the entities that have paid faith- 
fully workers’ compensation premiums in order 
to ensure the economic well-being of their em- 
ployees. It is the intent and purpose of the 
general assembly that workers’ compensation 
premiums be adjusted downward within fifteen 
(15) months of July 1, 2004, to reflect the cost 


50-6-134. Annual review. 


savings resulting from the provisions of the act. 
If a workers’ compensation policy is subject to 
renewal during the fifteen (15) month period, 
adjustments to the policy may be made at that 
time. 

(b) It is the intent of the general assembly 
that the savings of the act shall routinely be 
reflected in future filings through the advisory 
prospective loss cost filing system, pursuant to 
§§ 56-5-106(b) and 50-6-402. Nothing in this 
section shall be construed as amending or af- 
fecting the procedures for filing and approval of 
rates set forth in title 56, chapter 5. 


The bureau shall, on or before July 1, 2015, and annually thereafter, review 
the impact of the Workers’ Compensation Reform Act of 2013 on the workers’ 
compensation system in this state and deliver a report of its findings to each 


member of the general assembly. 


History. 
Acts 2004, ch. 962, § 41; 2013, ch. 289, § 28; 
2015; ch..341,.§.. 15: 


Compiler’s Notes. 

Acts 2004, ch. 962, § 42 provided that: (a) 

The general assembly recognizes that signifi- 
cant cost savings will result from the imple- 
mentation of this bill. It is in the best interest of 
the citizens of Tennessee that the cost savings 
be passed to the entities that have paid faith- 
fully workers’ compensation premiums in order 
to ensure the economic well-being of their em- 
ployees. It is the intent and purpose of the 
general assembly that workers’ compensation 
premiums be adjusted downward within fifteen 
(15) months of July 1, 2004, to reflect the cost 


savings resulting from the provisions of the act. 
If a workers’ compensation policy is subject to 
renewal during the fifteen (15) month period, 
adjustments to the policy may be made at that 
time. 

(b) It is the intent of the general assembly 
that the savings of the act shall routinely be 
reflected in future filings through the advisory 
prospective loss cost filing system, pursuant to 
8§ 56-5-106(b) and 50-6-402. Nothing in this 
section shall be construed as amending or af- 
fecting the procedures for filing and approval of 
rates set forth in title 56, chapter 5. 


Amendments. 
The 2015 amendment substituted “bureau” 
for “division”. 


50-6-134 


Effective Dates. 
Acts 2015, ch. 341, § 19. May 4, 2015. 
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50-6-134. Annual review. [Applicable to injuries occurring prior to 


July 1, 2014.] 


Compiler’s Notes. 

Acts 2004, ch. 962, § 42 provided that: (a) 

The general assembly recognizes that signifi- 
cant cost savings will result from the imple- 
mentation of this bill. It is in the best interest of 
the citizens of Tennessee that the cost savings 
be passed to the entities that have paid faith- 
fully workers’ compensation premiums in order 
to ensure the economic well-being of their em- 
ployees. It is the intent and purpose of the 
general assembly that workers’ compensation 
premiums be adjusted downward within fifteen 
(15) months of July 1, 2004, to reflect the cost 


savings resulting from the provisions of the act. 
If a workers’ compensation policy is subject to 
renewal during the fifteen (15) month period, 
adjustments to the policy may be made at that 
time. 

(b) It is the intent of the general assembly 
that the savings of the act shall routinely be 
reflected in future filings through the advisory 
prospective loss cost filing system, pursuant to 
§§ 56-5-106(b) and 50-6-402. Nothing in this 
section shall be construed as amending or af- 
fecting the procedures for filing and approval of 
rates set forth in title 56, chapter 5. 


50-6-135. Medical advisory committee. 


this section, terminates June 30, 2024. See 
§§ 4-29-112, 4-29-245. 


Compiler’s Notes. 
The medical advisory committee, created by 


PART 2 
CLAIMS AND PAYMENT OF COMPENSATION 


50-6-201. Notice of injury. 


(a)(1) Every injured employee or the injured employee’s representative shall, 
immediately upon the occurrence of an injury, or as soon thereafter as is 
reasonable and practicable, give or cause to be given to the employer who has 
no actual notice, written notice of the injury, and the employee shall not be 
entitled to physician’s fees or to any compensation that may have accrued 
under this chapter, from the date of the accident to the giving of notice, 
unless it can be shown that the employer had actual knowledge of the 
accident. No compensation shall be payable under this chapter, unless the 
written notice is given to the employer within fifteen (15) days after the 
occurrence of the accident, unless reasonable excuse for failure to give the 
notice is made to the satisfaction of the tribunal to which the claim for 
compensation may be presented. 

(2) The notice of the occurrence of an accident by the employee required to 
be given to the employer shall state in plain and simple language the name’ 
and address of the employee and the time, place, nature, and cause of the 
accident resulting in injury or death. The notice shall be signed by the 
claimant or by some person authorized to sign on the claimant’s behalf, or by 
any one (1) or more of the claimant’s dependents if the accident resulted in 
death to the employee. 

(3) No defect or inaccuracy in the notice shall be a bar to compensation, 
unless the employer can show, to the satisfaction of the workers’ compensation 
judge before which the matter is pending, that the employer was prejudiced by 
the failure to give the proper notice, and then only to the extent of the 
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prejudice. 


50-6-201 


(4) The notice shall be given personally to the employer or to the employer’s 
agent or agents having charge of the business at which the injury was 


sustained by the employee. 


(b) In those cases where the injuries occur as the result of gradual or 
cumulative events or trauma, then the injured employee or the injured 
employee’s representative shall provide notice of the injury to the employer 
within fifteen (15) days after the employee: 

(1) Knows or reasonably should know that the employee has suffered a 
work-related injury that has resulted in permanent physical impairment; or 
(2) Is rendered unable to continue to perform the employee’s normal work 
activities as the result of the work-related injury and the employee knows or 
reasonably should know that the injury was caused by work-related activi- 


ties. 


(c) [Deleted by 2013 amendment, effective July 1, 2014.] 


History. 

mcts, 1919) chs .61 290) Su 22i6 SNe.» SUDDs, 
§ 3608a171; Code 1932, § 6872; impl. am. Acts 
1980, ch. 534, § 1; T.C.A. (orig. ed.), § 50-1001; 
Acts 2001, ch. 219, § 1; 2006, ch. 1014, § 3; 
2013, ch. 289, § 29; 2016, ch. 1056, § 1. 


Compiler’s Notes. 

Acts 2016, ch. 1056, § 6 provided that section 
1 of the act, which amended this section to 
change the notice provisions, shall apply to 
injuries that occur on or after July 1, 2016. The 
30 day notice period effective prior to July 1, 
2016 is applicable to injuries that occurred 
between July 1, 2014 and June 30, 2016. 


Amendments. 

The 2016 amendment substituted “fifteen 
(15) days” for “thirty (30) days” in the second 
sentence of (a)(1) and near the end of (b). 


Effective Dates. 
Acts 2016, ch. 1056, § 6. July 1, 2016. 


Workers’ Compensation Appeals Board 
Decisions. 

An employee alleged a repetitive motion in- 
jury to her right hand and wrist while perform- 
ing housekeeping and janitorial activities for 
her employer. The employer argued that be- 
cause the employee was diagnosed with de 
Quervain’s tenosynovitis on September 27 fol- 
lowing “a few week history of right wrist and 
thumb pain,” and because she conducted her 
own “research” to determine the possible 
causes of her condition, she should have given 
written notice of her alleged work injury within 
fifteen days of the September 27 diagnosis. The 
Workers’ Compensation Appeals Board dis- 
agreed. First, an employee is not required to 
give written notice of an alleged gradual injury 
until he or she “knows or reasonably should 
know” that he or she suffered a “work-related 
injury” that “resulted in permanent physical 


impairment.” There was no evidence the em- 
ployee knew or reasonably should have known 
on September 27 that her condition was both 
“work-related” and “resulted in permanent 
physical impairment.” Second, there was insuf- 
ficient evidence the employee was restricted 
from working or rendered unable to perform 
normal work activities until after her appoint- 
ment with an orthopedic surgeon on October 
26, 2017. It is undisputed she reported her 
alleged work-related condition to the employer 
no later than November 3, 2017, which was 
within fifteen days of the date she was re- 
stricted from working by the surgeon. Accord- 
ingly, the employer received legally sufficient 
notice of the employee’s alleged work-related 
condition. Miller v. Old Folks Mission Center, 
Inc., 2019 TN Wrk Comp App Bd LEXIS 1. 
An employee reported back pain after lifting 
totes at work and sought medical benefits from 
her employer. After the employee was seen by 
an onsite nurse and a physician at an urgent 
care facility, the employer declined to authorize 
a referral to an orthopedic specialist because 
the employee was unable to identify a specific 
date of injury, a specific incident, or a set of 
incidents allegedly causing her back condition. 
The employer also asserted the employee failed 
to provide proper notice of a work injury and 
failed to show her back condition arose primar- 
ily from a work accident. Following an expe- 
dited hearing, the trial court ordered the em- 
ployer to provide the employee a panel of 
orthopedic specialists, and the employer has 
appealed. First, the employer asserted that the 
employee did not provide timely written notice 
of the injury and did not even provide timely 
verbal notice of an accident. However, the em- 
ployee credibly testified that she reported on- 
going back pain to an assistant manager, and 
received medical treatment from the employ- 
er’s on-site clinic. Thus, the employer had ac- 
tual notice of the employee’s alleged injury. 


50-6-201 


Moreover, it was undisputed the employer pro- 
vided the employee a panel of physicians pur- 
suant to the workers’ compensation law, and 
she was treated by an authorized physician. 
The employer offered no proof that any alleged 
defective notice caused it prejudice. Second, the 
employee was likely to prevail at trial in prov- 
ing a set of incidents sufficiently identifiable by 
time and place of occurrence, where the em- 
ployee offered unrefuted testimony that her low 
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back pain began while she was lifting heavy 
totes at work in September 2018, and she 
further testified, again without contradiction, 
that she reported her back pain to an assistant 
manager on multiple occasions and, ultimately, 
was seen by an on-site nurse and by a panel- 
selected physician at an urgent care facility. 
Ibarra v. Amazon Fulfillment Services, Inc., 
2020 TN Wrk Comp App Bd LEXIS 13. 


NOTES TO DECISIONS 


ANALYSIS 


Construction. 
Time Limitations. 
Proof of Notice. 
Notice Sufficient. 


{See 


a 


Construction. 

T.C.A. § 50-6-201 is abundantly clear that 
notice must be given in written form by the 
employee or someone on his behalf; the statute 
is further abundantly clear that such written 
notice must be given within 30 days of the 
occurrence, and the code section does not pro- 
vide for oral notice. Pevahouse v. Ameristeel, — 
S.W.3d —, 2017 Tenn. LEXIS 749 (Tenn. Dec. 
12, 2017), affd, —S.W.3d —, 2017 Tenn. LEXIS 
750 (Tenn. Dec. 12, 2017). 


2. Time Limitations. 

Trial court erred in awarding workers’ com- 
pensation benefits to a deceased employee’s 
estate because the action was barred by the 
applicable statute of limitations where the em- 
ployee’s medical records showed that he had a 
significant hearing loss before being hired by 
the employer, subsequent tests through the 
years showed his condition gradually got worse, 
and the employee never sought a doctor’s opin- 
ion - even up to the time of his death. Jenkins v. 
Goodyear Tire & Rubber Co., —S.W.3d —, 2016 
Tenn. LEXIS 175 (Tenn. Mar. 15, 2016), affd, 
Estate of Jenkins v. Goodyear Tire & Rubber 
Co., —S.W.3d —, 2016 Tenn. LEXIS 174 (Tenn. 
Mar. 15, 2016). 


3. Proof of Notice. 
Employer did not have actual notice that the 
employee had incurred a work related injury, 


even though they knew he was experiencing 
medical issues; the factors cited were sufficient 
to establish actual knowledge. Pevahouse v. 
Ameristeel, — S.W.3d —, 2017 Tenn. LEXIS 
749 (Tenn. Dec. 12, 2017), affd, — S.W.3d —, 
2017 Tenn. LEXIS 750 (Tenn. Dec. 12, 2017). 

The code section did not provide for oral 
notice as contended by the employee, and the 
lower court correctly found that notice was not 
given to employer. Pevahouse v. Ameristeel, — 
S.W.3d —, 2017 Tenn. LEXIS 749 (Tenn. Dec. 
12, 2017), affd, —S.W.3d —, 2017 Tenn. LEXIS 
750 (Tenn. Dec. 12, 2017). 


4. Notice Sufficient. 

Trial court correctly determined the em- 
ployer possessed actual notice of the employee’s 
injury within the statutory period because the 
employee testified he reported the May 22, 
2012, injury to his supervisor on the date of 
injury, that he told his supervisor that he 
picked up a sleeper sofa, and he popped his 
back and he was hurting; and the employee’s 
supervisor testified that, on or about May 22, 
the employee told him that his back was hurt. 
Jordan v. City of Murfreesboro, — S.W.3d —, 
2017 Tenn. LEXIS 853 (Tenn. Dec. 28, 2017). 

Employee’s worker’s compensation claim was 
time-barred because a reasonably prudent per- 
son in the employee’s position, knowing he had 
significant knee problems, which got worse over 
years of employment, would not wait until nine 
months after having knee replacement surgery 
to take any action. Memphis Light, Gas & 
Water Div. v. Nesbit, — S.W.3d —, 2021 ery 
LEXIS 68 (Tenn. Mar. 26, 2021). 


50-6-201. Notice of injury. [Applicable to injuries occurring prior to 


July 1, 2014.] 


NOTES TO DECISIONS 
ANALYSIS 3. —To Employer’s Agent or Representa- 
tive. 


2. Notice Requirements in General. 


17. Notice Sufficient. 
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2. Notice Requirements in General. 


3. —To Employer’s Agent or Representa- 
tive. 

Trial court properly dismissed an employee’s 
workers’ compensation claim because the em- 
ployee failed to provide notice of her injury; 
there was nothing to suggest that any of the 
officials present knew or should have known 
that the employee had sustained an injury, and 
the evidence did not preponderate against the 
trial court’s implicit finding that a telephone 
call the employee’s her primary care physician 
made to the employer failed to provide the 
employer with actual knowledge of the injury. 


50-6-203 


Nuchols v. Blount County, — S.W.3d —, 2014 
Tenn. LEXIS 667 (Tenn. Sept. 19, 2014), affd, 
— §.W.3d —, 2014 Tenn. LEXIS 672 (Tenn. 
Sept. 19, 2014). 


17. Notice Sufficient. 

Trial court correctly determined that an em- 
ployee’s knee injury was not barred because the 
employee gave oral notice her fall shortly after 
it occurred, and the employee received medical 
treatment through its workers’ compensation 
program for that fall. Ball v. Regions Fin. Corp., 
— 8.W.3d —, 2014 Tenn. LEXIS 705 (Tenn. Oct. 
2, 2014), affd, — S.W.3d —, 2014 Tenn. LEXIS 
701 (Tenn. Oct. 2, 2014). 


50-6-203. Limitation of time, claims and actions. 


(a) No request for a hearing by a workers’ compensation judge under this 
chapter shall be filed with the court of workers’ compensation claims, other 
than a request for settlement approval, until a workers’ compensation media- 
tor has issued a dispute certification notice certifying issues in dispute for 
hearing before a workers’ compensation judge. 

(b)(1) In instances when the employer has not paid workers’ compensation 
benefits to or on behalf of the employee, the right to compensation under this 
chapter shall be forever barred, unless the notice required by § 50-6-201 is 
given to the employer and a petition for benefit determination is filed with 
the bureau on a form prescribed by the administrator within one (1) year 
after the accident resulting in injury. 

(2) In instances when the employer has voluntarily paid workers’ compen- 
sation benefits, within one (1) year following the accident resulting in injury, 
the right to compensation is forever barred, unless a petition for benefit 
determination ts filed with the bureau on a form prescribed by the adminis- 
trator within one (1) year from the latter of the date of the last authorized 
treatment or the time the employer ceased to make payments of compensation 
to or on behalf of the employee. 

(c) For purposes of this section, the issuing date of the last payment of 
compensation by the employer, not the date of its receipt, shall constitute the 
time the employer ceased making payments and an employer or its insurer 
shall provide the date on request. 

(d) In case of physical or mental incapacity, other than minority, of the 
injured person or the injured person’s dependents to perform or cause to be 
performed any action required within the time specified in this section, then 
the period of limitation in the case shall be extended for one (1) year from the 
date when the incapacity ceases. 

(e)(1) Unless a claim for death benefits is settled or voluntarily paid, the 

dependent or dependents of a deceased employee shall file a petition for 

benefit determination on a form prescribed by the administrator within one 

(1) year after the date of the employee’s death. 

(2) In the event the deceased employee was a native of a foreign country 
and leaves no known dependent or dependents within the United States, it 
shall be the duty of the administrator to give written notice forthwith of the 
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death to the duly accredited consular officer of the country of which the 
beneficiaries are citizens. 

(f) If the employee fails to appear and participate in alternative dispute 
resolution as scheduled by the bureau, a workers’ compensation judge shall 
have the authority to dismiss the employee’s claim by sending a copy of the 
order of dismissal by certified mail with return receipt requested to the 
employee’s last known address. The order of dismissal for failure to participate 
in alternative dispute resolution shall become final and the claim shall be 
forever barred, unless the employee contacts the bureau to schedule mediation 
and attends mediation within sixty (60) days after the date on which the 
workers’ compensation judge enters the order of dismissal. If the employee 
complies with the requirements of this subsection (f) within the timeframe 
provided, the workers’ compensation judge shall rescind the order dismissing 
the employee’s claim for failure to participate in alternative dispute resolution. 

(g) [Deleted by 2013 amendment, effective July 1, 2014.] 

(h) [Deleted by 2013 amendment, effective July 1, 2014.] 

(i) Proceedings to obtain a judgment in the case of the failure of the 
employer for thirty (30) days to pay any compensation due under any 
settlement or determination shall be filed within one (1) year after the default. 

(j) In any case where an employer has paid permanent partial disability 
benefits to an employee in an attempt to settle a claim for workers’ compen- 
sation benefits but the employee and employer have not entered into a 
settlement agreement that has been approved by a workers’ compensation 
judge, the statute of limitations for filing a claim to recover workers’ compen- 
sation benefits pursuant to this chapter shall be extended for two (2) years 
from the date the last payment of permanent partial disability benefits was 


made to the employee. 


History. 

Acts’ 1919, ch,’ 123, °$'24;" Shan.” Supp, 
§ 3608a173; Code 1932, § 6874; Acts 1947, ch. 
139, § 4; C. Supp. 1950, § 6874; impl. am. Acts 
1980, ch. 534, § 1; T.C.A. (orig. ed.), § 50-1008; 
Acts 1996, ch. 944, § 13; 1998, ch. 1024, §§ 1, 
2; 1999, ch. 520, § 41; 2004, ch. 962, § 14; 
2005, ich.’ 390,.$$ "5, 6;' 2008, ch. 1183, § 10; 
2013, ch. 282, § 1; 2013; "ch. 289,.$§ | 31-34; 
2015, ch. 341, §§ 4, 15. 


Compiler’s Notes. 

Acts 2004, ch. 962, § 42 provided that: (a) 

The general assembly recognizes that signifi- 
cant cost savings will result from the imple- 
mentation of this bill. It is in the best interest of 
the citizens of Tennessee that the cost savings 
be passed to the entities that have paid faith- 
fully workers’ compensation premiums in order 
to ensure the economic well-being of their em- 
ployees. It is the intent and purpose of the 
general assembly that workers’ compensation 
premiums be adjusted downward within fifteen 
(15) months of July 1, 2004 to reflect the cost 
savings resulting from the provisions of the act. 
If a workers’ compensation policy is subject to 
renewal during the fifteen (15) month period, 
adjustments to the policy may be made at that 


time. 

(b) It is the intent of the general assembly 
that the savings of the act shall routinely be 
reflected in future filings through the advisory 
prospective loss cost filing system, pursuant to 
§§ 56-5-106(b) and 50-6-402. Nothing in this 
section shall be construed as amending or af- 
fecting the procedures for filing and approval of 
rates set forth in title 56, chapter 5. 

Acts 2015, ch. 341, § 19 provided that section 
4 of the act, which added subsection (j), shall 
apply to injuries occurring on or after May 4, 
2015. 


Amendments. 
The 2015 amendment substituted “bureau” 
for “division” throughout and added (j). 


Effective Dates. 
Acts 2015, ch. 341, § 19. May 4, 2015. 


Workers’ Compensation Appeals Board 
Decisions. 

The trial court erred in denying an employ- 
er’s motion for partial summary judgment. Fol- 
lowing a physical assault upon an employee in 
the workplace, the employer voluntarily pro- 
vided medical care to the employee for shoulder 
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and back injuries. More than one year after the 
date the employer made its last payment for 
medical treatment for the injuries, the em- 
ployee filed a petition requesting medical care 
for a mental injury she alleged arose out of the 
same workplace assault. Regardless of when 
the employee became aware that particular 
injuries diagnosed subsequent to an assault 
were causally related to the assault, she knew 
she had an injury from the time of the assault. 
Moreover, she believed she was suffering from 
mental conditions due to the incident and re- 
quested care for such conditions soon after the 
assault. Her psychologist diagnosed her with 
posttraumatic stress disorder the same month 
in which the assault occurred. Therefore, the 
- employee’s statute of limitations was not tolled 
as to her alleged mental injury and her Novem- 
ber 20, 2017 petition was untimely. Linsey v. 
Acadia Healthcare Company, 2019 TN Wrk 
Comp App Bd LEXIS 17. 

In a compensation appeal, the trial court 
concluded the employee’s petition for benefits 
was untimely and granted the employer’s mo- 
tion for summary judgment. The employee ap- 
pealed, arguing the trial court erred in conclud- 
ing there were no genuine issues of material 
fact regarding the timeliness of the petition for 
benefits. The trial court’s order granting sum- 
mary judgment was affirmed. It was undis- 
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puted that the employee’s last authorized medi- 
cal appointment was October 8, 2015, the last 
voluntary payment was issued either Novem- 
ber 12, 2015 or November 12, 2016, and no 
further benefits were paid until January 2018. 
Therefore, unless the employee’s attempt to file 
a petition on November 2, 2016 tolled the 
statute of limitations, the eventual filing of her 
petition in January 2018 was untimely. How- 
ever, the employee’s attempt to submit a peti- 
tion for filing by attaching it to an email ad- 
dressed to a Bureau ombudsman did not 
constitute a “filing” and did not toll the appli- 
cable statute of limitations. Vickers v. Amazon, 
2019 TN Wrk Comp App Bd LEXIS 52. 

An employee, a truck driver, alleged suffering 
work-related injuries to his wrists while work- 
ing for the employer, a trucking company. The 
employee admitted giving notice of his alleged 
November 2016 work injuries in April 2017 
and, further, admitted attending an unauthor- 
ized medical evaluation for his wrists in Febru- 
ary 2017. His petition for benefits was filed in 
October 2018, which the employer claimed was 
more than one year after its last voluntary 
payment of benefits. The trial court properly 
granted the employer’s motion for summary 
judgment and dismissed the case as untimely. 
Judy v. Covenant Transport, Inc., 2019 TN Wrk 
Comp App Bd LEXIS 74. 


NOTES TO DECISIONS 


ANALYSIS 


1. Claim Barred. 
2. Time from Which Statute Runs. 


1. Claim Barred. 

Trial court properly determined that appel- 
lant’s workers’ compensation claim was barred 
by the one-year statute of limitations found in 
T.C.A. § 50-6-203. The benefit review report 
did not give the claimant the option of refrain- 
ing from filing suit to avoid commencement of 
the limitation period. Abdalla v. Tyson Fresh 
Meats, Inc., — S.W.3d —, 2015 Tenn. LEXIS 
190 (Tenn. Mar. 17, 2015), affd, — S.W.3d —, 
2015 Tenn. LEXIS 191 (Tenn. Mar. 17, 2015). 

Employee’s workers’ compensation claim was 
barred because the employee failed to give 
notice to the employer within one year and the 
statute of limitations was not tolled because the 
employee knew she had an injury the first time 
she visited a counselor more than three years 
before filing the instant action. Lyles v. Ti- 
tlemax of Tenn., Inc., — S.W.3d —, 2018 Tenn. 
LEXIS 520 (Tenn. Sept. 14, 2018). 

Statute of limitations barred the claimant’s 
workers’ compensation benefits claim as he 
filed his petition more than one year after he 
discovered his injury because the claimant’s 
attorney received the doctor’s opinion that the 
claimant had sustained a compensable injury 


in September 2016; at that point, knowledge 
was imputed onto the claimant, and he then 
had until September 2017 at the latest to file a 
petition; and the claimant waited until October 
9, 2017 to file the petition. Pearson v. Memphis 
Light Gas & Water Div., — S.W.3d —, 2021 
Tenn. LEXIS 59 (Tenn. Mar. 24, 2021). 


2. Time from Which Statute Runs. 

Trial court erred in granting an employer's 
motion for summary judgment and dismissing 
an employee’s case because genuine issues of 
material fact existed on questions involving the 
commencement of the statute of limitations; 
genuine issues of material fact existed concern- 
ing whether the employee’s condition was a 
gradually occurring injury and/or an occupa- 
tional disease, and genuine issues of material 
fact existed concerning the employee’s incapac- 
ity for work and reason for leaving the em- 
ployer. Williams v. SWS LLC, — S.W.3d —, 
2019 Tenn. LEXIS 448 (Tenn. Sept. 20, 2019), 
affd, — S.W.3d —, 2019 Tenn. LEXIS 447 
(Tenn. Sept. 20, 2019). 

Trial court erred in granting an employer’s 
motion for summary judgment and dismissing 
an employee’s case because genuine issues of 
material fact existed on questions involving the 
commencement of the statute of limitations; 
the trial court applied the discovery rule, but 
the discovery rule had no application where an 


50-6-203 


employee was well aware of her claim. Williams 
v. SWS LLC, — S.W.3d —, 2019 Tenn. LEXIS 
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448 (Tenn. Sept. 20, 2019), affd, — S.W.3d —, 
2019 Tenn. LEXIS 447 (Tenn. Sept. 20, 2019). 


50-6-203. Limitation of time, claims and actions. [Applicable to inju- 
ries occurring prior to July 1, 2014.] 


Compiler’s Notes. 

Acts 2004, ch. 962, § 42 provided that: (a) 

The general assembly recognizes that signifi- 
cant cost savings will result from the imple- 
mentation of this bill. It is in the best interest of 
the citizens of Tennessee that the cost savings 
be passed to the entities that have paid faith- 
fully workers’ compensation premiums in order 
to ensure the economic well-being of their em- 
ployees. It is the intent and purpose of the 
general assembly that workers’ compensation 
premiums be adjusted downward within fifteen 
(15) months of July 1, 2004 to reflect the cost 
savings resulting from the provisions of the act. 
If a workers’ compensation policy is subject to 


renewal during the fifteen (15) month period, 
adjustments to the policy may be made at that 
time. 

(b) It is the intent of the general assembly 
that the savings of the act shall routinely be 
reflected in future filings through the advisory 
prospective loss cost filing system, pursuant to 
§§ 56-5-106(b) and 50-6-402. Nothing in this 
section shall be construed as amending or af- 
fecting the procedures for filing and approval of 
rates set forth in title 56, chapter 5. 

The division of workers’ compensation is now 
referred to as the bureau of workers’ compen- 
sation. 


NOTES TO DECISIONS 


ANALYSIS 


24. Claim Not Barred. 
25. Exhaustion of Administrative Remedies. 


24. Claim Not Barred. 

Because an employee gained actual or con- 
structive knowledge of his injury in August 
2011, his claim was not time-barred; the testi- 
mony of one doctor and the office notes of 
another doctor clearly demonstrated that the 
employee’s injury was atypical, and a reason- 
able person would have likely concluded, as did 
the employee, no permanent injury existed. 
Cowan v. Knox Cnty., — $.W.3d —, 2016 Tenn. 
LEXIS 121 (Tenn. Feb. 24, 2016), aff'd, — 
S.W.3d —, 2016 Tenn. LEXIS 120 (Tenn. Feb. 
24, 2016). 


25. Exhaustion of Administrative Rem- 
edies. 

When the time stamp on an employee’s com- 
plaint seeking workers’ compensation benefits 
was two minutes earlier than the time stamp 
on a benefit review conference report (report), a 
trial court had no jurisdiction to consider the 
complaint because (1) T.C.A. § 50-6- 
225(a)(2)(A) required the parties to exhaust the 
benefit review process before seeking judicial 
review, (2) while the statute did not state ex- 
actly when a benefit review conference was 
deemed exhausted, Tenn. Comp. R. & Regs. 


0800-2-5-.09 stated the date and time noted on 
the report determined when that process was 
exhausted, (3) this regulation had the force of 
law, since the legislature authorized the divi- 
sion (now bureau) of workers’ compensation to 
create a benefit review conference process in 
T.C.A. § 50-6-233(a)(3) and (c)(2), and (4) ex- 
trinsic evidence could not be used to impeach 
the time stamp on the complaint, absent fraud, 
inevitable accident, or surprise, which were not 
shown, as that time stamp was unambiguous, 
so the complaint was filed before the time noted 
on the report, and, as a result, the complaint 
did not invoke the trial court’s jurisdiction. 
Word v. Metro Air Servs., 377 S.W.3d 671, 2012 
Tenn. LEXIS 510 (Tenn. Aug. 21, 2012). 

Trial court lacked subject matter jurisdiction 
over a workers’ compensation complaint since 
an employee failed to exhaust her administra- 
tive remedies as required by T.C.A. 8§ 50-6- 
203(a) and 50-6-225(a)(1) as she bypassed the 
benefit review conference process after the Ten- 
nessee Department of Labor (TDOL) did not act 
promptly on her request for assistance under 
T.C.A. § 50-6-238; the employee had alterna- 
tives other than filing suit to prompt TDOL to. 
act, including additional contact with the spe- 
cialist, contact with the Administration of the 
Tennessee Division (now Bureau) of Workers 
Compensation, or, as a last resort, filing a 
mandamus action. Chapman v. Davita, Inc., 
380 S.W.3d 710, 2012 Tenn. LEXIS 643 (Tenn. 
Sept. 21, 2012). 
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50-6-204. Medical treatment, attendance and hospitalization — Re- 
lease of medical records — Reports — Disputes — Reim- 
bursement or payment of expenses — Burial expenses — 
Physical examinations — Pain management — Impair- 
ment ratings. 


(a)(1)(A) The employer or the employer’s agent shall furnish, free of charge 
to the employee, such medical and surgical treatment, medicine, medical 
and surgical supplies, crutches, artificial members, and other reasonable 
and necessary apparatus, including prescription eyeglasses and eye wear, 
such nursing services or psychological services as ordered by the attending 
physician and hospitalization, including such dental work made reason- 
ably necessary by accident as defined in this chapter. 

(B) No medical provider shall charge more than ten dollars ($10.00) for 

the first twenty (20) pages or less, and twenty-five cents (25¢) per page for 
each page after the first twenty (20) pages, for any medical reports, 
medical records or documents pertaining to medical treatment or hospi- 
talization of the employee that are furnished pursuant to this subsection 
(a). 
(2)(A) It is the intent of the general assembly that the administration of 
the workers’ compensation system proceed in a timely manner and that 
the parties and the bureau have reasonable access to the employee’s 
medical records and medical providers that are pertinent to and necessary 
for the efficient resolution of the employee’s workers’ compensation claim 
in a timely manner. To that end, employers or case managers may 
communicate with the employee’s authorized treating physician, orally or 
in writing, and each medical provider shall be required to release the 
records of any employee treated for a work-related injury to both the 
employer and the employee within thirty (30) days after admission or 
treatment. There shall be no implied covenant of confidentiality with 
respect to those records, which will include all written memoranda or 
visual or recorded materials, e-mails and any written materials provided 
to the employee’s authorized treating physician, by case managers, 
employers, insurance companies, or their attorneys or received from the 
employee’s authorized treating physician. 

(B) For purposes of subdivision (a)(2), “employer” means the employer, 
the employer’s attorney, the employer’s insurance carrier or third party 
administrator, a case manager as authorized by § 50-6-123, or any 
utilization review agent as authorized by § 50-6-124 during the employ- 
ee’s treatment for the claimed workers’ compensation injury. 

(C) If the bureau becomes involved in the appeal of a utilization review 
issue, then the bureau is authorized to communicate with the medical 
provider involved in the dispute, either orally or in writing, to permit the 
timely resolution of the issue and shall notify the employee, employer, and 
any attorney representing the employee or employer that they may review 
or copy the documents and responses. Each party requesting copies of 
records shall pay a fee authorized by subdivision (a)(1)(B) prior to the 
bureau providing the requested copies. 
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(D) No relevant information developed in connection with authorized 
medical treatment or an examination provided pursuant to this section for 
which compensation is sought by the employee shall be considered a 
privileged communication, and no medical provider shall incur any 
liability as a result of providing medical information, records, opinions, or 
reports as described in subdivision (a)(2)(C); provided, that the medical 
provider complies with subdivision (a)(2)(C). 

(3)(A)G) The injured employee shall accept the medical benefits afforded 
under this section; provided that in any case when the employee has 
suffered an injury and expressed a need for medical care, the employer 
shall designate a group of three (3) or more independent reputable 
physicians, surgeons, chiropractors or specialty practice groups if avail- 
able in the injured employee’s community or, if not so available, in 
accordance with subdivision (a)(3)(B), from which the injured employee 
shall select one (1) to be the treating physician. 

(ii) When necessary, the treating physician selected in accordance 
with this subdivision (a)(3)(A) shall make referrals to a specialist 
physician, surgeon, or chiropractor and immediately notify the em- 
ployer. The employer shall be deemed to have accepted the referral, 
unless the employer, within three (3) business days, provides the 
employee a panel of three (3) or more independent reputable physicians, 
surgeons, chiropractors or specialty practice groups. In this case, the 
employee may choose a specialist physician, surgeon, chiropractor or 
specialty practice group to provide treatment only from the panel 
provided by the employer. 

(iii) The liability of the employer for the services provided to the 
employee shall be limited to the maximum allowable fees that are 
established in the applicable medical fee schedule adopted pursuant to 
this section. 

(iv) The bureau shall have authority to waive subdivision (a)(3)(A)(iii) 
when necessary to provide treatment for an injured employee. 

(B) If three (3) or more independent reputable physicians, surgeons, 
chiropractors, or specialty practice groups not associated in practice 
together are not available in the employee’s community, the employer 
shall provide a list of three (3) independent reputable physicians, sur- 
geons, chiropractors, or specialty practice groups not associated in practice 
together that are within a one-hundred-twenty-five-mile radius of the 
employee’s community of residence. For purposes of this subdivision 
(a)(3)(B), “not associated in practice together” means at least one (1) 
physician, surgeon, chiropractor, or specialty practice group is not associ- 
ated in practice with another physician, surgeon, chiropractor, or specialty 
practice group that is on the list or panel provided to an employee 
pursuant to this section. 

(C) When the treating physician or chiropractor refers the injured 
employee, the employee shall be entitled to have a second opinion on the 
issue of surgery and diagnosis from a physician or chiropractor from a 
panel of two (2) physicians practicing in the same specialty as the 
physician who recommended the surgery. In cases where the employer has 
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provided a panel of specialists pursuant to subdivision (a)(3)(A)(i) of this 
section, the employee may choose one (1) of the two (2) remaining 
specialists to provide a second opinion on the issue of surgery and 
diagnosis. The employee’s decision to obtain a second opinion shall not 
alter the previous selection of the treating physician or chiropractor. 

(D)G) The employer shall provide the applicable panel of physicians or 
chiropractors to the employee in writing on a form prescribed by the 
bureau, and the employee shall select a physician or chiropractor from 
the panel, sign and date the completed form, and return the form to the 
employer. The employer shall provide a copy of the completed form to 
the employee and shall maintain a copy of the completed form in the 
records of the employer and shall produce a copy of the completed form 
upon request by the bureau. 

(ii) In any case when the employee has been presented the physician 
selection form but has failed to sign the completed form and return it to 
the employer, the employee’s receipt of treatment from any physician 
provided in the panel after the date the panel was provided shall 
constitute acceptance of the panel and selection of the physician from 
whom the employee received treatment as the treating physician, 
specialist physician, chiropractor or surgeon. 

(E) In all cases where the treating physician has referred the employee 
to a specialist physician, surgeon, chiropractor or specialty practice group, 
the specialist physician, surgeon, or chiropractor to which the employee 
has been referred, or selected by the employee from a panel provided by 
the employer, shall become the treating physician until treatment by the 
specialist physician, surgeon, or chiropractor concludes and the employee 
has been referred back to the treating physician selected by the employee 
from the initial panel provided by the employer under subdivision 
(a)(3)(A). 

(F) In all cases when an employee changes the employee’s community of 
residence after selection of a physician under this subdivision (a)(3), the 
employer shall provide the employee, upon written request, a new panel of 
reputable physicians, surgeons, chiropractors or specialty practice groups, 
as provided in subdivision (a)(3)(A), from which the injured employee shall 
select one (1) to be the treating physician. 

(G) If any physician, surgeon, chiropractor or specialty practice group 
included on a panel provided to an employee under this subsection 
declines to accept the employee as a patient for the purpose of providing 
treatment to the employee for his workers’ compensation injury, the 
employee may either select a physician from the remaining physicians, 
surgeons or chiropractors included on the initial panel provided to the 
employee pursuant to subdivision (a)(3)(A) or request that the employer 
provide an additional choice of a physician, surgeon, chiropractor or 
specialty practice group to replace the physician, surgeon or chiropractor 
who refused to accept the injured employee as a patient for the purpose of 
treating the employee’s workers’ compensation injury. 

(H) Any treatment recommended by a physician or chiropractor se- 
lected pursuant to this subdivision (a)(3) or by referral, if applicable, shall 
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be presumed to be medically necessary for treatment of the injured 
employee. 

(I) Following the adoption of treatment guidelines pursuant to § 50-6- 
124, the presumption of medical necessity for treatment recommended by 
a physician or chiropractor selected pursuant to this subsection or by 
referral, if applicable, shall be rebuttable only by clear and convincing 
evidence demonstrating that the recommended treatment substantially 
deviates from, or presents an unreasonable interpretation of, the treat- 
ment guidelines. 

(4) [Deleted by 2013 amendment, effective July 1, 2014.] 

(5) [Deleted by 2013 amendment, effective July 1, 2014.] 

(6)(A) When an injured worker is required by the worker’s employer to 
travel to an authorized medical provider or facility located outside a radius 
of fifteen (15) miles from the insured worker’s residence or workplace, 
then, upon request, the employee shall be reimbursed for reasonable 
travel expenses. The injured employee’s travel reimbursement shall be 
calculated based on a per mile reimbursement rate, as defined in subdi- 
vision (a)(6)(B), times the total round trip mileage as measured from the 
employee’s residence or workplace to the location of the medical provider’s 
facility. The definition of community as contemplated by this subdivision 
(a)(6)(A) shall apply only for the purposes of this section. 

(B) The per mile reimbursement rate for the injured employee shall be 
no less than the mileage allowance authorized for state employees who 
have been authorized to use personally owned vehicles in the performance 
of their duties. This minimum per mile reimbursement rate shall be based 
on the last published comprehensive travel regulations promulgated by 
the department of finance and administration. 

(b)(1) Where the nature of the injury or occupational disease, as defined in 

§ 50-6-102, is such that it does not disable the employee but reasonably 

requires medical, surgical, psychological or dental treatment or care, medi- 

cine, surgery, dental and psychological treatment, medicine, medical and 
surgical supplies, crutches, artificial members, and other apparatus shall be 
furnished by the employer. 

(2) [Deleted by 2013 amendment, effective July 1, 2014.] 

(c) In case death results from the injury or occupational disease, as defined 
in § 50-6-102, the employer shall, in addition to the medical services, etc., 
referred to in subsections (a) and (b), pay the burial expenses of the deceased 
employee, not exceeding ten thousand dollars ($10,000). If the deceased 
employee leaves no dependents entitled to compensation under this chapter, . 
the employer shall pay to the employee’s estate the additional benefits 
provided in § 50-6-209(b)(2) and (3), and shall also be liable for the medical 
and hospital services and burial expenses provided for in this section. 

(d)(1) The injured employee must submit to examination by the employer’s 

physician at all reasonable times if requested to do so by the employer, but 

the employee shall have the right to have the employee’s own physician 
present at the examination, in which case the employee shall be liable to the 
employee’s physician for that physician’s services. 

(2) Any medical report submitted to the employer based upon the exami- 
nation, or a true copy of the report, shall be furnished by the employer to the 
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employee upon request; provided, that the employer may, in the employer’s 
discretion, furnish the report to the attorney for the employee or to a member 
of the employee’s family. 

(3) [Deleted by 2013 amendment, effective July 1, 2014.] 

(4) The employer shall pay for the services of the physician making the 
examination at the instance of the employer. 

(5) When a dispute as to the degree of medical impairment exists, either 
party may request an independent medical examiner from the administra- 
tor’s registry. If the parties are unable to mutually agree on the selection of an 
independent medical examiner from the administrator’s registry, it shall be 
the responsibility of the employer to provide a written request to the 
administrator for assignment of an independent medical examiner with a 
copy of the notice provided to the other party. Upon receipt of the written 
request, the administrator shall provide the names of three (3) independent 
medical examiners chosen at random from the registry. No physician may 
serve as an independent medical examiner in a case and serve on any panel 
of providers selected under this section for the employer involved in such case. 
The administrator shall immediately notify the parties by facsimile or e-mail 
when the list of independent medical examiners has been assigned to a 
matter, but in any event the notification shall be made within five (5) business 
days of the date of the request. The employer may strike one (1) name from the 
list, with the rejection made and communicated to the other party by facsimile 
or e-mail no later than the third business day after the date on which 
notification of the list is provided. The employee shall select a physician to 
perform the independent medical examination from the remaining physi- 
cians on the list. All costs and fees for an independent medical examination 
and report made pursuant to this subdivision (d)(5) shall be paid by the 
employer. The written opinion as to the permanent impairment rating given 
by the independent medical examiner pursuant to this subdivision (d)(5) 
shall be presumed to be the accurate impairment rating; provided, however, 
that this presumption may be rebutted by clear and convincing evidence to the 
contrary. 

(6) The administrator shall establish by rule, in accordance with the 
Uniform Administrative Procedures Act, compiled in title 4, chapter 5, an 
independent medical examiners registry. The administrator shall establish 
qualifications for the independent medical examiners, including continuing 
education and peer review requirements, with the advice of the Tennessee 
Medical Association and the advisory council on workers’ compensation, 
established by § 50-6-121. The rules established shall include, but not be 
limited to, qualifications and procedures for submission of an application for 
inclusion on the registry, procedures for the review and maintenance of the 
registry, and procedures for assignment that ensures that the composition of 
the panels is random. 

(7) Whenever the nature of the injury is such that specialized medical 
attention is required or indicated and the specialized medical attention is not 
available in the community in which the injured employee resides, the injured 
employee can be required to go, at the request of and at the expense of the 
employer, to the nearest location at which the specialized medical attention is 
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available. 

(8) If the injured employee refuses to comply with any reasonable request 
for examination or to accept the medical or specialized medical services that 
the employer is required to furnish under this chapter, the injured employee’s 
right to compensation shall be suspended and no compensation shall be due 
and payable while the injured employee continues to refuse. 

(9) For accidents or injuries occurring on or after July 1, 2005, in case of 
a dispute as to the injury, other than disputes as to the degree of medical 
impairment, the court may, at the instance of either party or on its own 
motion, appoint a neutral physician of good standing and ability to make an 
examination of the injured person and report the physician’s findings to the 
court, the expense of which examination shall be borne equally by the parties. 
(e) In all death claims where the cause of death is obscure or is disputed, any 

interested party may require an autopsy, the cost of which is to be borne by the 
party demanding the autopsy. 

(f) Any physician whose services are furnished or paid for by the employer 
and who treats or makes or is present at any examination of an injured 
employee may be required to testify as to any knowledge acquired by the 
physician in the course of the treatment or examination as the treatment or 
examination relates to the injury or disability arising therefrom. 

(¢)(1) If an emergency, or on account of the employer’s failure or refusal to 
provide the medical care and services required by this law, the injured 
employee or the injured employee’s dependents may provide the medical 
care and services, and the cost of the medical care and services, not 
exceeding three hundred dollars ($300), shall be borne by the employer; 
provided, that the pecuniary liability of the employer shall be limited to the 
charges for the service that prevail in the community where the services are 
rendered. 

(2)(A) If an employer does not provide medical care and treatment, medical 

services or medical benefits, or both, that an employee contends should be 

provided as a result of a judgment or decree entered by a workers’ 
compensation judge following a workers’ compensation trial or as a result 
of a workers’ compensation settlement agreement, either the employee or 
the employer, or the attorney for the employee or employer, shall request 
the assistance of a workers’ compensation mediator to determine whether 
such medical care and treatment, medical services or medical benefits, or 
both, are appropriate by filing a petition for benefit determination and 

participating in alternative dispute resolution as provided in § 50-6-236. 

If the parties do not resolve the dispute by agreement, either party may . 

file a request for a hearing and submit the dispute to a workers’ 

compensation judge for resolution in accordance with § 50-6-239(c) after 
the workers’ compensation mediator has issued a dispute certification 

notice in accordance with § 50-6-236. 

(B) A workers’ compensation judge shall have the authority to deter- 
mine whether it is appropriate to order the employer or the employer’s 
insurer to provide specific medical care and treatment, medical services or 
medical benefits, or both, to the employee pursuant to a judgment or 
decree entered by a judge following a workers’ compensation trial or 
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pursuant to a workers’ compensation settlement agreement approved by a 
workers’ compensation judge pursuant to § 50-6-240. The workers’ com- 
pensation judge’s authority shall include, but is not limited to, the 
authority to order specific medical care and treatment, medical services or 
medical benefits, or both. The authority of a workers’ compensation judge 
to order the provision of benefits under this section shall include authority 
to order specific medical care and treatment, medical services or medical 
benefits, or both for all settlements approved by the department, the 
bureau, the commissioner, the commissioner’s designee or a workers’ 
compensation specialist, even if the settlement was approved under prior 
law. 

(h) All psychological or psychiatric services available under subdivisions 
(a)(1) and (b)(1) shall be rendered only by psychologists or psychiatrists and 
shall be limited to those ordered upon the referral of physicians authorized 
under subdivision (a)(8). 

(i)(1) The administrator, in consultation with the medical care and cost 
containment committee and the advisory council on workers’ compensation, 
is authorized to establish by rule, in accordance with the Uniform Adminis- 
trative Procedures Act, a comprehensive medical fee schedule and a related 
system that includes, but is not limited to, procedures for review of charges, 
enforcement procedures and appeal hearings to implement the fee schedule. 
In developing the rules, the administrator shall strive to assure the delivery 
of quality medical care in workers’ compensation cases and access by injured 
workers to primary and specialist care while controlling prices and system 
costs. The medical care fee schedule shall be comprehensive in scope and 
shall address fees of physicians and surgeons, hospitals, prescription drugs, 
and ancillary services provided by other health care facilities and providers. 
The administrator may consider any and all reimbursement systems and 
methodologies in developing the fee schedule, except that, in no event shall 
the fee schedule set forth differing rates for reimbursement or conversion 
factors for reimbursement of physical or occupational therapy services based 
or dependent on whether the services are performed in independently-owned 
facilities or physician-affiliated facilities, and shall not otherwise consider 
the physician ownership in the facility providing services. However, differing 
reimbursement rates may be implemented by the administrator upon the 
department’s presentation of state data demonstrating there is a need for 
differing reimbursement rates for physical/occupational therapy services 
and upon the department’s holding a public hearing on the issue. 

(2) The administrator is authorized to retain experts to assist in the 
development of the fee schedule and related system in accordance with the 
contracting rules of the department of finance and administration. 

(3) The administrator, in consultation with the medical care and cost 
containment committee and the advisory council on workers’ compensation, 
shall review the fee schedules adopted pursuant to this section on an annual 
basis and when appropriate the administrator shall revise the fee schedules 
as necessary. It is the intent of the general assembly that this annual review 
consider, among other factors, the medical consumer price index. 


50-6-204 EMPLOYER AND EMPLOYEE 102 


(4) The comprehensive medical fee schedule adopted pursuant to this 

subsection (i) is not intended to prohibit an employer, trust or pool, or insurer 
from negotiating lower fees in its own medical fee agreements. 
(j)(1) If a treating physician determines that pain is persisting for an injured 
or disabled employee beyond an expected period for healing, the treating 
physician may either prescribe, if the physician is a qualified physician as 
defined in subdivision (j)(2)(B), or refer, such injured or disabled employee 
for pain management encompassing pharmacological, nonpharmacological 
and other approaches to manage chronic pain. 

(2)(A) In the event that a treating physician refers an injured or disabled 
employee for pain management, the employee is entitled to a panel of 
qualified physicians as provided in subdivision (a)(3) except that, in light 
of the variation in availability of qualified pain management resources 
across the state, if the office of each qualified physician listed on the panel 
is located not more than one hundred seventy-five (175) miles from the 
injured or disabled employee’s residence or place of employment, then the 
community requirement of subdivision (a)(3) shall not apply for the 
purposes of pain management. 

(B) For purposes of the panel required by subdivision (j)(2)(A), “quali- 
fied physician” means a physician who has met the requirements set forth 
in the Chronic Pain Guidelines of the State of Tennessee, Department of 
Health, definition of “Pain Management Specialist.” 

(3) The injured or disabled employee is not entitled to a second opinion on 
the issue of impairment, diagnosis or prescribed treatment relating to pain 
management. However, on no more than one (1) occasion, if the injured or 
disabled employee submits a request in writing to the employer stating that 
the prescribed pain management fails to meet medically accepted standards, 
then the employer shall initiate and participate in utilization review as 
provided in this chapter for the limited purpose of determining whether the 
prescribed pain management meets medically accepted standards. 

(4)(A) As a condition of receiving pain management that requires prescrib- 
ing Schedule II, III, or IV controlled substances, the injured or disabled 
employee may sign a formal written agreement with the physician 
prescribing the Schedule II, III, or IV controlled substances acknowledg- 
ing the conditions under which the injured or disabled employee may 
continue to be prescribed Schedule II, III, or IV controlled substances and 
agreeing to comply with such conditions. 

(B) If the injured or disabled employee violates any of the conditions of 
the agreement on more than one (1) occasion, then: 

(i) The employee’s right to pain management through the prescrip- 
tion of Schedule II, III, or IV controlled substances under this chapter 
shall be terminated and the injured or disabled employee shall no longer 
be entitled under this chapter to the prescription of such substances for 
the management of pain; 

(ii) For injuries occurring on or after July 1, 2012, the violation shall 
be deemed to be misconduct connected with the employee’s employment 
for purposes of § 50-6-207(3); and 

(iii) For injuries occurring on or after July 1, 2012, in the event such 
violation occurs prior to a finding that the injured or disabled employee 
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is totally disabled as provided in § 50-6-207(4), through either a 

judgment or decree entered by a court following a workers’ compensa- 

tion trial or a settlement agreement approved pursuant to § 50-6-206 

[See the Compiler’s Notes], the incapacity to work due to lack of pain 

management shall not be considered when determining whether the 

injured employee is entitled to permanent total disability benefits as 
provided in § 50-6-207(4). 

(C) A physician may disclose the employee’s violation of the formal 
written agreement on the physician’s own initiative. Upon request of the 
employer, a physician shall disclose the employee’s violation of the formal 
written agreement as provided in this section. 

(D) The formal written agreement shall include a notice to the em- 
ployee in capitalized, conspicuous lettering on the face of the agreement 
the consequences for violating the terms of the agreement as provided for 
in this subsection (j). 

(E)G) If an employer terminates an injured or disabled employee’s right 

under this chapter to pain management through the prescription of 

Schedule II, III, or IV controlled substances pursuant to alleged viola- 

tions of the formal agreement as provided in subdivision (j)(4)(B), then 

the employee may file a petition for benefit determination. 

(i) If an employer or insurer alleges that an injured or disabled 
employee is not entitled to reconsideration under § 50-6-207(3) or 
permanent total disability benefits as provided in § 50-6-207(4) because 
of the employee’s alleged violations of the formal agreement as provided 
in subdivision (j)(4)(B), then a court shall also determine whether such 
violations occurred. 

(5) Prescribing one (1) or more Schedule II, III, or IV controlled substances 


for pain management treatment of an injured or disabled employee for a 
period of time exceeding ninety (90) days from the initial prescription of any 
such controlled substances is considered to be medical care services for the 
purposes of utilization review as provided in this chapter. The department is 
authorized to impose a fee for the administration of an appeal process for 
utilization review under this subdivision (j)(5) and subdivision (j)(3). 

(k)(1) All permanent impairment ratings shall be assigned by the treating 
physician or chiropractor. 


(2)(A) The treating physician or chiropractor shall utilize the applicable 
edition of the AMA guides as established by this chapter. 

(B) The medical advisory committee shall, within six (6) months of the 
release of a new edition, conduct an evaluation of the new edition, report 
the committee’s findings to the administrator and recommend to the 
administrator whether the new edition should be designated for applica- 
tion to this chapter. The administrator shall report the committee’s 
findings and recommendation to the general assembly. The AMA guides, 
as defined in § 50-6-102, shall remain in effect until a new edition is 
designated by the general assembly. 

(C) No impairment rating, whether contained in a medical record, 
medical report, including a medical report pursuant to § 50-6-235(c), 
deposition, or oral expert opinion testimony shall be accepted during 
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alternative dispute resolution proceedings or be admissible into evidence 
at the trial of a workers’ compensation claim unless the impairment rating 
is based on the applicable edition of the AMA guides or, in cases not 
covered by the AMA guides, an impairment rating by any appropriate 
method used and accepted by the medical community. 

(3) The treating physician or chiropractor shall assign impairment ratings 
as a percentage of the body as a whole and shall not consider complaints of 
pain in calculating the degree of impairment, notwithstanding allowances for 
pain provided by the applicable edition of the AMA guides as established by 
this chapter. 

(4) The treating physician or chiropractor shall evaluate the employee for 
purposes of assigning an impairment rating and the employee shall attend 
the evaluation. An employee who fails to attend a scheduled evaluation 
without justifiable cause shall be subject to sanctions up to and including 
dismissal of the employee’s claim for workers’ compensation benefits. 

(5) Scheduling of the evaluation shall occur within time limits and 
according to procedures promulgated by the administrator by rule. 

(6) The treating physician or chiropractor shall complete the evaluation 
and submit an impairment rating report, on a form prescribed by the 
administrator, within time limits imposed by the administrator through the 
promulgation of rules. 

(7) The treating physician’s or chiropractor’s written opinion of the injured 
employee’s permanent impairment rating shall be presumed to be the 
accurate impairment rating. This presumption shall be rebuttable by the 
presentation of contrary evidence that satisfies a preponderance of the 


evidence standard. 


History. 

Acts 1919, ‘ch.’ 123, § 25; Shan. Supp., 
§ 3608a174; Code 1932, § 6875; Acts 1941, ch. 
90) §) 3% 1943 cho 1 U7 64121949 ch 227 oma 
C. Supp. 1950, § 6875; Acts 1953, ch. 111, § 1; 
1957, ch. 234, § 1; 1959, ch. 62, § 1; 1959, ch. 
172; $31: 1963 )chx362s$*3> 196 7chy Slay sis: 
1971, ch. 134,:8 3; 1973;ch. 379, §,.4: 1977) ch: 
417, § 1; 1978, ch. 521, § 1; impl. am. Acts 
1980, ch. 534, § 1; Acts 1980, ch. 650, § 1; 
T.C.A. (orig. ed.), § 50-1004; Acts 1983, ch. 194, 
§ 1; 1983, ch. 215, § 1; 1983, ch. 276, § 1; 1984, 
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§ 1; 1996, ch. 790, § 1; 1997, ch. 198, § 1; 1997, 
ch. 259,.§.1; 1997, ch. 533; § 2; 1998, ch./1024, 
§§ 21, 22; 1999, ch. 225, § 1; 1999, ch. 294, 
§§ 2-5; 1999, ch. 520, § 41; 2000, ch. 990, §§ 1, 
3; 2001, ch. 192, §§ 9, 10; 2001, ch. 246, § 1; 
2003, ch. 359,:'§ 2; 2004, ch. 438, §. 1; 2004, ch. 
962, $$. 1,2, 5, 18, 24, 46° 2005, ch..7, 8 1; 2005, 
ch. 107, §§ 1, 2; 2005, ch. 188, § 1; 2006, ch. 
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2007, ch. 548, § 1; 2008, ch. 835, § 1; 2008, ch. 
1025, § 2; 2009, ch. 486,§ 1; 2010, ch. 792,§ 1; 
2010, ch. 858, § 1; 2011, ch. 416, § 7; 2012, ch. 
1100, § 3; 2013, ch. 282, 8§ 1, 3; 2013, ch. 289, 


§§ 35-43; 2014, ch. 903, § 5; 2015, ch. 341, 
§$)5,) 1552017, ch. 380; §$° 29392021) ch..286, 
Sul 


Compiler’s Notes. 

Acts 2004, ch. 962, § 42 provided that: (a) 

The general assembly recognizes that signifi- 
cant cost savings will result from the imple- 
mentation of this bill. It is in the best interest of 
the citizens of Tennessee that the cost savings 
be passed to the entities that have paid faith- 
fully workers’ compensation premiums in order 
to ensure the economic well-being of their em- 
ployees. It is the intent and purpose of the 
general assembly that workers’ compensation 
premiums be adjusted downward within fifteen 
(15) months of July 1, 2004 to reflect the cost 
savings resulting from the provisions of the act. 
If a workers’ compensation policy is subject to 
renewal during the fifteen (15) month period, 
adjustments to the policy may be made at that 
time. 

(b) It is the intent of the general assembly 
that the savings of the act shall routinely be 
reflected in future filings through the advisory 
prospective loss cost filing system, pursuant to 
8§ 56-5-106(b) and 50-6-402. Nothing in this 
section shall be construed as amending or af- 
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fecting the procedures for filing and approval of 
rates set forth in title 56, chapter 5. 

Acts 2017, ch. 380, § 4 provided that the act, 
which amended this section, shall apply to 
injuries occurring on or after May 18, 2017. 

Acts 2021, ch. 286, § 5 provided that the act, 
which amended this section, shall apply to 
injuries occurring on or after April 30, 2021. 


Amendments. 

The 2015 amendment substituted “bureau” 
for “division” throughout and rewrote (j)(2)(B) 
which read: “(B) For the purposes of the panel 
required by subdivision (j)(2)(A), “qualified phy- 
siclan” means an individual licensed to practice 
medicine or osteopathy in this state and: 

“() Board certified in anesthesiology, neuro- 
logical surgery, orthopedic surgery, radiology or 
physical medicine and rehabilitation through 
the: 

“(a) American Board of Medical Specialties 
(ABMS); 

“(b) American 
(AOA); or 

“(c) Another organization authorized by the 
administrator; 

“(ii) Board certified by an organization listed 
in subdivision (j)(2)(B)G)(a)-(c) in a specialty 
other than a specialty listed in subdivision 
(j)(2)(B)G) and who has completed an ABMS or 
AOA subspecialty board in pain medicine, or 
completed an Accreditation Council for Gradu- 
ate Medical Education (ACGMA) accredited 
pain fellowship; or 

“(i) Serving as a clinical instructor in pain 
management at an accredited Tennessee medi- 
cal training program.” 

The 2017 amendment, in (a)(3)(B), substi- 
tuted “chiropractors, or specialty” for “chiro- 
practors or specialty” two times; inserted “not 
associated in practice together” following the 
first occurrence of “groups”, substituted “groups 
not associated in practice together that are” for 
“sroups,, substituted “one-hundred-twenty- 
five-mile radius of the employee’s community of 
residence” for “one hundred (100) mile radius of 
the employee’s community”, and added the last 
sentence; and, at the end of the first sentence of 
(c), substituted “ten thousand dollars 
($10,000)” for “seven thousand five hundred 
dollars ($7,500)”. 

The 2021 amendment, in (g)(2)(A) in the last 
sentence, inserted “in accordance with § 50-6- 
239(c)”. 


Effective Dates. 
Acts 2015, ch. 341, § 19. May 4, 2015. 
Acts 2017, ch. 380, § 4. May 18, 2017. 
Acts 2021, ch. 286, § 5. April 30, 2021. 


Osteopathic Association 


Workers’ Compensation Appeals Board 
Decisions. 

The employee alleged she suffered injuries to 
her back, including a lumbar disc herniation, 
while working in the course and scope of her 
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employment. Following a compensation hear- 
ing, the trial court concluded the employee had 
proven she suffered a work-related lumbar 
strain, but had not met her burden of proving 
by a preponderance of the evidence that the 
lumbar disc herniation arose primarily out of 
and in the course and scope of her employment. 
As a result, the employer was responsible only 
for ongoing reasonable and necessary medical 
care for her work-related lumbar strain. The 
employee argued the trial court incorrectly 
evaluated the expert medical proof, failed to 
consider the circumstances of the examinations 
conducted by each expert, and failed to consider 
the relative qualifications of the experts. She 
further argued the trial court unfairly dis- 
counted a neurosurgeon’s causation opinion be- 
cause he relied on her account of what caused 
her symptoms and considered whether it was a 
“reasonable” explanation. The Workers’ Com- 
pensation Appeal Board held that the trial 
court did not abuse its discretion in weighing 
the expert testimony, especially considering the 
presumption of correctness attributable to the 
authorized panel physician’s causation opinion. 
Hollis v. Komyo America, 2019 TN Wrk Comp 
App Bd LEXIS 4. 

In a second interlocutory appeal, the em- 
ployer challenges the trial court’s denial of its 
request to compel the employee to submit to a 
second independent medical examination by a 
physician of the employer’s choosing due to the 
fact that the physician who conducted the first 
independent medical examination is planning 
to retire. The trial court did not err in conclud- 
ing that the employer’s request was unreason- 
able and premature and denying the employer’s 
motion. First, the employer had already re- 
ceived an examination by a physician of its 
choice and second, the physician indicated his 
intent to retire, but he may decide to continue 
to practice. McLaurin v. AT&T Services, LLC, 
2019 TN Wrk Comp App Bd LEXIS 6. 

An employee petitioned the trial court to 
compel the employer to authorize certain medi- 
cal treatment as recommended by a treating 
physician. The employer, citing a utilization 
review denial, declined to authorize the treat- 
ment. Following an expedited hearing, the trial 
court issued an order compelling the employer 
to authorize the requested treatment. The em- 
ployer has appealed. The board initially noted 
that there is a presumption that such treat- 
ment is medically necessary. Since the employ- 
er’s utilization review report, the assistant 
medical director’s letter agreeing with that 
report, and the medical director’s affidavit were 
never properly introduced as evidence at the 
expedited hearing, the employee’s acknowledg- 
ments regarding the utilization review denial 
and the assistant medical director’s agreement 
with it, standing alone, did not rebut the pre- 
sumption of medical necessity. The trial court’s 
order compelling the employer to authorize the 
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requested treatment was affirmed. Bauknecht 
v. Five Star Quality Care, Inc., 2019 TN Wrk 
Comp App Bd LEXIS 21. 

An employee, a picker at the employer’s 
warehouse facility, injured his foot when a box 
fell on it while at work. He was provided a 
panel of physicians and was later referred to a 
specialist by the physician he chose from the 
panel. The employee did not attend his appoint- 
ment with the specialist because he felt the 
location was too far from his home. Instead, he 
obtained unauthorized treatment from a differ- 
ent specialist and filed a petition seeking medi- 
cal benefits in the form of a panel of specialists 
or authorization to treat with his own special- 
ist. While a specialist’s location 25 miles from 
the employee’s home may have been inconve- 
nient to the employee, the inconvenience was 
not sufficient to place the specialist outside the 
employee’s community for the purpose of serv- 
ing as his authorized physician. The statutory 
scheme contemplates direct referrals to special- 
ists and provides employers the option of ac- 
cepting the referral or, instead, providing a 
panel of specialists. The statutes are silent as 
to whether an employee can demand a second 
panel after the employer accepts the referral 
from the first panel physician. The referral 
statute also does not impose specific criteria on 
the treating physician’s selection of a specialist. 
Here, the treating physician’s rationale for re- 
ferring the employee to the specialist and the 
employer's acceptance of the referral did not 
violate the statute. However, the trial court’s 
ordering a panel of specialists, based on what it 
referred to as the employer’s violation of the 
"spirit" of the referral statute, rather than the 
actual statutory language itself, was inappro- 
priate and not within its authority. In short, 
after an initial panel of physicians is offered 
and an authorized physician is selected, that 
physician has the discretion to make a referral 
to a specialist. If the employer does not want to 
accept that referral, it can offer the employee a 
panel of specialists. However, there is nothing 
in the statutes that compels an employer to 
offer a panel of specialists any time there is a 
direct referral. Stated differently, there is no 
authority that enables an employee to negate 
an employer’s statutory ability to accept a di- 
rect referral by insisting on a panel of special- 
ists in every case. Rhodes v. Amazon.com, LLC, 
2019 TN Wrk Comp App Bd LEXIS 24. 

An employee alleged he suffered injuries 
when a large airplane tire rolled off a cart and 
struck him. In addition to physical injuries to 
his left shoulder and neck, the employee as- 
serted he suffered depression due to his injuries 
and the loss of his job. He requested a panel of 
specialists after receiving a referral for a psy- 
chological evaluation from his authorized pain 
management physician. The employer declined 
to provide a panel of psychologists. The trial 
court ordered the employer to provide a panel of 
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specialists in response to a pain management 
specialist’s referral for psychological evaluation 
and treatment. An authorized physician had 
referred the employee to the pain management 
specialist, who provided authorized pain man- 
agement treatment. The pain management 
specialist, an authorized physician, made a 
referral to a psychologist. That referral was 
presumed medically necessary for treatment of 
the employee and the employer offered no evi- 
dence that the employee did not suffer from 
symptoms of depression due to his loss of func- 
tion. Moreover, the employer offered no expert 
medical testimony to refute the pain manage- 
ment specialist’s opinion that the employee 
needed treatment for his depression. In conclu- 
sion, the evidence supported the trial court’s 
order for a panel of specialists, but the order 
was modified to limit it to a panel of psycholo- 
gists, as recommended by the pain manage- 
ment specialist. Montgomery v. Mitchell Indus- 
trial Tire Co., Inc., 2019 TN Wrk Comp App Bd 
LEXIS 32. 

An employee alleged he sustained head and 
neck injuries in the course and scope of his 
work handling livestock. He received autho- 
rized medical treatment and was ultimately 
referred to a neurologist who provided an opin- 
ion in a deposition as to the degree of perma- 
nent impairment the employee sustained as a 
result of the work accident. The employer filed 
a motion to exclude portions of the doctor’s 
testimony concerning the employee’s perma- 
nent impairment rating, asserting the testi- 
mony did not comply with the requirements of 
Rules 702 and 703 of the Tennessee Rules of 
Evidence. The trial court properly concluded 
the doctor’s opinions were admissible and de- 
nied the employer’s motion. Considering the 
totality of the doctor’s testimony, the prepon- 
derance of the evidence supported the trial 
court’s determination that she applied the 
methodology contemplated by the AMA Guides 
and that her inability to recollect the details of 
her impairment assessments for the employee’s 
alleged traumatic brain injury and cervical 
injury during her deposition did not indicate 
such a lack of trustworthiness as to render her 
opinions inadmissible. Ailshie v. TN Farm Bu- 
reau Federation, 2019 TN Wrk Comp App Bd 
LEXIS 55. 

An employer filed a motion to compel the 
employee to submit to an examination by the 
employer’s physician. The employee agreed to 
the requested examination, but asserted that 
his statutory right to have his own physician 
present permitted his physician’s observing the 
examination via videoconference. The trial 
court properly granted the employer’s motion to 
compel the employee to attend the examination 
but determined the statute giving the employee 
the right to have his own physician present 
contemplated only the physician’s physical 
presence at the examination. The statute does 
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not contemplate allowing an employee’s physi- 
cian to be "present" at an employer’s examina- 
tion via videoconference. Williams v. CoreCivic, 
2019 TN Wrk Comp App Bd LEXIS 56. 

An employer asserted the trial court erred, in 
part, in conditioning a medical examination 
requested by the employer on its being live- 
streamed to or video-conferenced with the em- 
ployee’s personal physician. There are no stat- 
utes, rules, or regulations providing for the 
video-conferencing of a medical examination. 
There are no rules or regulations explaining 
the manner in which such video-conferencing 
would be arranged, conducted, or secured. 
There are no rules or regulations governing 
who bears the expense of arranging and con- 
ducting such a video-conference. Consequently, 
with no statutes, rules, or regulations in place 
governing this practice, the board declined to 
create a "right" to insist on the video-conferenc- 
ing or live-streaming of a medical examination. 
The creation of such a right, if deemed appro- 
priate, is a function historically reserved for the 
legislature. Caldwell v. Federal Mogul Motors- 
ports Corp., 2019 TN Wrk Comp App Bd LEXIS 
59. 

After an employee experienced a work-re- 
lated injury and underwent surgery, the parties 
reached a court-approved settlement of the 
employee’s claim that identified the physician 
who was to provide future medical care. The 
employee subsequently requested additional 
medical care, but the designated physician, as 
well as multiple other physicians, refused to 
see her, indicating no additional medical care 
was necessary. Following a hearing to address 
the employee’s request for additional medical 
care, the trial court denied the request, con- 
cluding the employee failed to establish she 
was in need of additional medical treatment for 
her work-related injuries. The employee filed a 
notice of appeal but failed to identify any issues 
for our review, failed to file a transcript of the 
hearing or a joint statement of the evidence, 
and failed to file a brief supporting her appeal. 
The Board affirmed the trial court’s order de- 
nying the employee’s request for additional 
medical treatment and certified the order as 
final. Tate v. BWay Corporation, 2019 TN Wrk 
Comp App Bd LEXIS 81. 

An employee sustained injuries after being 
struck on the head by a metal bar while loading 
a trailer in the course of his employment. The 
claim was accepted as compensable. On appeal, 
the employee asserted that the trial court erred 
in denying his request for medical transporta- 
tion services. The trial court concluded that the 
employee was not entitled to those services 
because he failed to show they were reasonably 
necessary as a result of his work-related injury. 
It did, however, determine that the employee 
was entitled to reimbursement of reasonable 
travel expenses. The employee argued that he 
was restricted from driving by a medical pro- 
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vider, was wheelchair bound, and had no one 
that was willing or able to constantly take off 
work to drive him. However, the employee 
provided nothing beyond his own statements to 
support his assertion that he was unable to 
drive or is restricted from driving as a result of 
his work injury. Nothing in the record sup- 
ported a finding that medical transportation 
services were reasonably necessary as a result 
of the employee’s work injury. The employee’s 
unsworn emails and statements to that effect 
were not evidence. There was no merit in the 
employee’s assertion that he was entitled to 
medical transportation services. Washington v. 
UPS Ground Freight, Inc., 2020 TN Wrk Comp 
App Bd LEXIS 14. 

An employee alleged she suffered an aggra- 
vation of a preexisting mental condition as a 
result of medication she was taking to treat a 
compensable work-related physical injury. The 
employer denied that a compensable aggrava- 
tion occurred and refused to authorize a refer- 
ral to a psychiatrist made by the employee’s 
authorized physician. The trial court, in part, 
ordered the employer to authorize the psychia- 
trist referral. On appeal, the employer disputed 
the employee’s assertion that she suffered a 
new work-related mental injury or aggravation 
of a pre-existing mental condition. The em- 
ployer did not dispute that the employee suf- 
fered from the symptoms she alleged, but it 
contended her condition was pre-existing and 
was caused by events in her personal life rather 
than the medication prescribed for her work- 
related injury. In contrast, the employee main- 
tained that her underlying mental condition 
was aggravated by her use of Lyrica, resulting 
in a compensable aggravation of her pre-exist- 
ing condition. An authorized physician referred 
the employee for a psychiatric evaluation that 
he believed was necessary as a result of the 
employee’s Lyrica use. Thus, the burden of 
proof was on the employer to show that the 
referral was not medically appropriate as a 
result of the compensable physical injury. How- 
ever, the employer offered no opinion other 
than its own that the need for the psychiatric 
referral was unrelated to the employee’s work. 
The employer’s interpretation of the employee’s 
prior treatment records and its belief regarding 
the cause of her current mental complaints, 
absent supporting expert medical proof, were 
not sufficient to overcome the trial court’s de- 
termination of the appropriateness of the refer- 
ral for psychiatric evaluation and treatment. 
Mollica v. EHHI Holdings, Inc., 2020 TN Wrk 
Comp App Bd LEXIS 22. 

An employee sustained a work-related injury 
to her right ring finger and developed compli- 
cations in her hand. She was subsequently 
diagnosed with complex regional pain syn- 
drome in her right upper extremity. After she 
reached maximum medical improvement, her 
authorized treating physician assigned a per- 
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manent medical impairment rating. The em- 
ployer then retained a physician to review 
medical records and express an opinion regard- 
ing the employee’s permanent medical impair- 
ment. Because the opinions of the two rating 
physicians differed, the employer requested an 
impairment evaluation through the Bureau of 
Workers’ Compensation’s Medical Impairment 
Rating Registry ("MIRR"). The employee moved 
to quash the employer’s request for an MIRR 
evaluation, contending that a medical records 
review was an insufficient basis to support the 
existence of a dispute concerning the medical 
impairment rating. The trial court denied the 
employee’s motion and the employee appealed. 
We affirm the trial court’s order and remand 
the case. The Board affirmed the trial court’s 
order, concluding the trial court did not err in 
analyzing the issue. Nothing in the statute or 
regulations prevented either party from obtain- 
ing a second opinion on the issue of permanent 
medical impairment. Likewise, nothing in the 
statute or regulations prohibited either party 
from seeking that opinion based on a review of 
medical records. Either party can then seek an 
MIRR evaluation if a dispute as to the degree of 
permanent medical impairment exists. Gray v. 
Conagra Foods Packaged Foods Co., Inc., 2020 
TN Wrk Comp App Bd LEXIS 24. 

An employee alleged she suffered injuries as 
a result of physical altercations occurring at 
work. Following the initial expedited hearing, 
the employer was ordered to provide psychiat- 
ric treatment recommended by the authorized 
physician and to pay additional temporary dis- 
ability benefits. That order was appealed, and 
we affirmed. After the employer provided a 
panel of psychiatrists whose practices were not 
located in the employee’s community of resi- 
dence, the employee declined to choose a phy- 
sician from the panel and requested that the 
court order the employer to either provide a 
panel of psychiatrists within her community or 
appoint as the authorized provider the psychia- 
trist the employee had retained to provide an 
evaluation. Following a hearing, the trial court 
concluded the panel offered by the employer 
was invalid and mandated that the employer 
authorize the psychiatrist selected by the em- 
ployee as the treating psychiatrist. considered. 
According to the employer, since it was undis- 
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puted that the psychiatrist was not an autho- 
rized treating physician, “the inquiry as to the 
trial court’s error should end here per the 
requirements of TCA § 50-6-204(h). The trial 
court did not address these requirements in its 
order. In general, the Board refrains from ad- 
dressing the applicability or effect of a statute 
relied upon by a party in the trial court in 
circumstances where the trial court has not 
first addressed the issue. Thus, the Board va- 
cated the trial court’s designation of the psy- 
chiatrist as the authorized treating psychia- 
trist and remanded the case for the trial court 
to address the applicability and impact, if any, 
of TCA § 50-6-204(h) on the court’s analysis of 
these issues. Gautreaux v. Hermitage Hall, 
2020 TN Wrk Comp App Bd LEXIS 44. 

Following a court-approved settlement of an 
employee’s claim for workers’ compensation 
benefits, the employee sought additional medi- 
cal treatment for lumbar complaints that he 
contended should be provided as a result of the 
settlement agreement. The employer declined 
to authorize the treatment, and the employee 
filed a petition for benefits seeking additional 
medical care. Following a hearing, the trial 
court concluded that the parties’ settlement 
agreement did not exclude future medical care 
for any of the employee’s work injuries and 
ordered the employer to provide future medical 
treatment for the employee’s low back com- 
plaints. The employer appealed. TCA § 50-6- 
240(d) mandates that settlement agreements 
“compromising and settling the issue of future 
medical benefits” include a provision confirm- 
ing that the employee has been informed of the 
potential consequences of the settlement, if any, 
with respect to Medicare and TennCare ben- 
efits and liabilities. Here, the parties’ settle- 
ment agreement did not include such a provi- 
sion, and neither the parties nor the trial court 
addressed the applicability of this statutory 
language to the parties’ settlement agreement. 
Thus, the trial court’s order was vacated and 
the case was remanded for the trial court’s 
consideration of the applicability of TCA § 50- 
6-240(d) to the parties’ settlement agreement 
and the impact on this case, if any, of the 
absence of the statutory language from that 
agreement. Lane v. Securemedy, Inc., 2020 TN 
Wrk Comp App Bd LEXIS 48. 


NOTES TO DECISIONS 


ANALYSIS 


Impairment Rating. 

Attorney Fees. 

Causation. 

Jurisdiction. 

Right to Choose Medical Care and Ser- 
vices. 


So ee 


1. Impairment Rating. 

Language in the American Medical Associa- 
tion Guides appeared to provide an appropriate 
basis for the doctor’s decision to rate the em- 
ployee’s impairment according to the diagnosis- 
based model, and another physician did not 
address this section; the physician’s testimony 
did not raise a serious or substantial doubt 
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about the correctness of the doctor’s use of the 
diagnosis-based model and thus the physician’s 
testimony did not rebut the presumption of 
correctness assigned to the doctor’s impairment 
rating. Marshall v. Pinnacle Food Grp., — 
S.W.3d —, 2016 Tenn. LEXIS 751 (Tenn. Oct. 
27, 2016), affd, Marshall v. Pinnacle Food 
Group, — S.W.3d —, 2016 Tenn. LEXIS 750 
(Tenn. Oct. 27, 2016). 

In a workers’ compensation case in which the 
employee, who was employed by the city as a 
trash collector, allegedly sustained a low back 
injury on May 22, 2012, when lifting a wet sofa 
into a refuse truck, the trial court did not err in 
holding that the employee sustained a compen- 
sable injury and awarded 6% permanent par- 
tial disability benefits because the employee 
suffered a compensable injury as the testimo- 
nies of the employee, the employee’s mother, 
and a board-certified orthopedic surgeon, and 
his supporting documentation, demonstrated 
that the May 22, 2012, workplace injury ad- 
vanced the severity of the employee’s preexist- 
ing condition; and the city failed to rebut the 
surgeon’s impairment rating by clear and con- 
vincing evidence. Jordan v. City of Murfrees- 
boro, — S8.W.3d —, 2017 Tenn. LEXIS 853 
(Tenn. Dec. 28, 2017). 


2. Attorney Fees. 

Because an employee offered no evidence of 
the causal link between the requested medical 
benefits and her injury to support her motion to 
compel medical benefits, the trial court erred in 
awarding her attorney fees; the employee of- 
fered no evidence from the authorized treating 
physician or any other witness to establish that 
the requested medical benefits were causally 
related to her compensable injury. Young v. 
Sugar Hollow Props., LLC, — S.W.3d —, 2018 
Tenn. LEXIS 243 (Tenn. May 24, 2018), affd, 
Young v. Sugar Hollow Props., LLC, — S.W.3d 
—, 2018 Tenn. LEXIS 245 (Tenn. May 24, 
2018). 


3. Causation. 

Appropriate medical care under this section 
requires the employee to establish, at a mini- 
mum, a causal relation between the requested 
treatment and the compensable injury. Young v. 
Sugar Hollow Props., LLC, — S.W.3d —, 2018 
Tenn. LEXIS 243 (Tenn. May 24, 2018), affd, 
Young v. Sugar Hollow Props., LLC, — S.W.3d 
—, 2018 Tenn. LEXIS 245 (Tenn. May 24, 
2018). 

In a hearing on a motion to compel medical 
benefits, the employee cannot rest on the alle- 
gations of his or her motion; he or she must 
offer evidence to support his or her claim that 
the requested medical treatment was causally 
related to her compensable injury. Young v. 
Sugar Hollow Props., LLC, — S.W.3d —, 2018 
Tenn. LEXIS 243 (Tenn. May 24, 2018), affd, 
Young v. Sugar Hollow Props., LLC, — S.W.3d 
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—, 2018 Tenn. LEXIS 245 (Tenn. May 24, 
2018). 

Trial court erred in holding that the indepen- 
dent intervening cause principle relieved a for- 
mer employer of liability under the settlement 
agreement with the employee and the workers’ 
compensation statutes because there was no 
finding of a new injury or an aggravation of the 
wrist injury the employee had while working 
for the former employer; thus, the employee 
was entitled to statutory medical benefits, at- 
torney fees, and costs. Paris v. McKee Foods 
Corp., — S.W.3d —, 2021 Tenn. LEXIS 53 
(Tenn. Feb. 18, 2021). 

Employee was entitled to statutory medical 
benefits, attorney fees, and costs because the 
evidence preponderated in favor of the trial 
court’s holding that an employee did not suffer 
a new injury from incidents with other employ- 
ers; the employee testified that, after each 
incident, her wrist pain eventually returned to 
her baseline level on its own, and a doctor 
opined that he saw no significant change from 
the employee’s condition before the incidents 
and that each incident resulted only in a tem- 
porary increase in pain. Paris v. McKee Foods 
Corp., — S.W.3d —, 2021 Tenn. LEXIS 53 
(Tenn. Feb. 18, 2021). 


4, Jurisdiction. 

Trial court did not have subject matter juris- 
diction to compel medical benefits for an em- 
ployee’s physical injuries because it had no 
basis for compelling a hospital to provide medi- 
cal benefits that the trial court had not previ- 
ously ordered or awarded; Hurst v. Claiborne 
Cty. Hosp. & Nursing Home, -—— 8.W.3d —, 2018 
Tenn. LEXIS 654 (Tenn. Oct. 24, 2018), affd, 
Hurst v. Claiborne County Hosp. & Nursing 
Home, — S.W.3d —, 2018 Tenn. LEXIS 652 
(Tenn. Oct. 24, 2018). 

Trial court did not have subject matter juris- 
diction to compel medical benefits for an em- 
ployee’s physical injuries because there was no 
judgment or court-approved settlement provid- 
ing for future medical benefits related to the 
employee’s physical injuries. Hurst v. Claiborne 
Cty. Hosp. & Nursing Home, — S.W.3d —, 2018 
Tenn. LEXIS 650 (Tenn. Oct. 24, 2018), affd, 
Hurst v. Claiborne County Hosp. & Nursing 
Home, — 8.W.3d —, 2018 Tenn. LEXIS 651 
(Tenn. Oct. 24, 2018). 


5. Right to Choose Medical Care and Ser- 
vices. 

Employer was not required to provide a panel 
of pain management physicians to an employee 
because the finding of the trial court that the 
employee’s treating physician did not make a 
referral for pain management, despite the em- 
ployee’s contention otherwise, was supported 
by a preponderance of the evidence—including 
the testimony of the physician that the physi- 
cian did not believe the pain medicine sought 
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by the employee was indicated, saw no reason 
to send the employee for pain management, 
and did not make a referral for pain manage- 
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ment. Brantley v. Brantley, — S.W.3d —, 2019 
Tenn. LEXIS 504 (Tenn. Nov. 6, 2019). 


50-6-204. Medical treatment, attendance and hospitalization — Re- 
lease of medical records — Reports — Disputes — Reim- 
bursement or payment of expenses — Burial expenses — 


Physical 


examinations —_ 


Pain management. 


[Applicable to injuries occurring prior to July 1, 2014.] 


Compiler’s Notes. 
Acts 2004, ch. 962, § 42 provided that: (a) 
The general assembly recognizes that signifi- 
cant cost savings will result from the imple- 
mentation of this bill. It is in the best interest of 
the citizens of Tennessee that the cost savings 
be passed to the entities that have paid faith- 
fully workers’ compensation premiums in order 
to ensure the economic well-being of their em- 
ployees. It is the intent and purpose of the 
general assembly that workers’ compensation 
premiums be adjusted downward within fifteen 
(15) months of July 1, 2004 to reflect the cost 
savings resulting from the provisions of the act. 
If a workers’ compensation policy is subject to 


renewal during the fifteen (15) month period, 
adjustments to the policy may be made at that 
time. 

(b) It is the intent of the general assembly 
that the savings of the act shall routinely be 
reflected in future filings through the advisory 
prospective loss cost filing system, pursuant to 
§§ 56-5-106(b) and 50-6-402. Nothing in this 
section shall be construed as amending or af- 
fecting the procedures for filing and approval of 
rates set forth in title 56, chapter 5. 

The division of workers’ compensation is now 
referred to as the bureau of workers’ compen- 
sation. 


NOTES TO DECISIONS 


ANALYSIS 


22. Reasonable Examination. 

24. —Place of Examination. 

27. Evidence. 

28. —Admission of Expert Medical Testi- 
mony. 

36. Impairment Rating. 


22. Reasonable Examination. 


24, —Place of Examination. 

Trial court did not err by refusing to order the 
employee to undergo an independent medical 
examination by a physician whose office was 
located 200 miles from her home this section 
where the employer proffered nothing indicat- 
ing that it could not find well-qualified physi- 
cians in the employee’s area. Webb v. GM Co., 
— §.W.3d —, 2015 Tenn. LEXIS 691 (Tenn. 
Aug. 21, 2015), affd, Webb v. GMC, — S.W.3d 
—, 2015 Tenn. LEXIS 632 (Tenn. Aug. 21, 
2015). 

27. Evidence. 
28. —Admission of Expert Medical Testi- 
mony. 

Trial court did not err by finding that the 
employee had Complex Regional Pain Syn- 
drome and awarding permanent disability ben- 
efits based on that finding where the physicians 
on whom the employee relied testified that they 


based their diagnosis and impairment ratings 
on the AMA Guides in accordance with this 
section. Webb v. GM Co., — S.W.3d —, 2015 
Tenn. LEXIS 691 (Tenn. Aug. 21, 2015), affd, 
Webb v. GMC, — S8.W.3d —, 2015 Tenn. LEXIS 
632 (Tenn. Aug. 21, 2015). 


36. Impairment Rating. 

Statute had been amended and allowed for 
impairment ratings that were based upon other 
appropriate methods, which were testified to by 
the doctor in this case, and certain case law did 
not provide a basis for rejecting the impairment 
rating by the doctor. Lambdin v. Goodyear Tire 
& Rubber Co., 468 S.W.3d 1, 2015 Tenn. LEXIS 
94 (Tenn. Jan. 29, 2015). 

Evidence did not preponderate against the 
conclusion that the employee sustained a per- 
manent anatomical impairment and vocational 
disability as a result of high levels of noise, and - 
although the American Medical Association 
Guides do not address the effect of hearing loss 
at levels higher than 3000 hertz, there was 
support for the determination that expert tes- 
timony established a means to do so; the trial 
court accepted both the method the doctor used 
to ascertain hearing impairment at the higher 
frequencies and the employee’s testimony that 
his hearing loss affected his ability to hear 
normal speech, and sufficient evidence sup- 
ported the award. Lambdin v. Goodyear Tire & 
Rubber Co., 468 S.W.3d 1, 2015 Tenn. LEXIS 94 
(Tenn. Jan. 29, 2015). 
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50-6-205. Period of compensation — Maximum amount — Notice of 
payment, change or nonpayment — Records — Notice of 
controversy. 


(a) No compensation shall be allowed for the first seven (7) days of disability 
resulting from the injury, excluding the day of injury, except the benefits 
provided for in § 50-6-204, but if disability extends beyond that period, 
compensation shall commence with the eighth day after the injury. In the 
event, however, that the disability from the injury exists for a period as long as 
fourteen (14) days, then compensation shall be allowed beginning with the first 
day after the injury. 

(b)(1) The total amount of compensation payable under this part shall not 

exceed the maximum total benefit, as that benefit is defined in § 50-6-102, 

in any case, exclusive of travel reimbursement, medical, hospital and funeral 

benefits. 

(2) Compensation shall be paid promptly. The first payment shall be due 
and payable within fifteen (15) days after the employer has knowledge of any 
disability or death, and thereafter compensation shall be paid to the employee 
or the employee’s dependents semimonthly. Evidence of the initiation or 
denial of the compensation is inadmissible in a subsequent proceeding 
concerning the issue of the compensability of injury. 

(3)(A) In addition to any other penalty provided by law, if an employer, 

trust or pool or an employer’s insurer fails to pay, or untimely pays, 

temporary disability benefits within twenty (20) days after the employer 
has knowledge of any disability that would qualify for benefits under this 
chapter, a workers’ compensation judge shall have the authority to assess 
against the employer, trust or pool or the employer’s insurer a civil penalty 
in addition to the temporary disability benefits that are due to the 
employee. The penalty, if assessed, shall be in an amount equal to 
twenty-five percent (25%) of the temporary disability benefits that were 
not paid in accordance with this subsection (b). Furthermore, the penalty 
may be assessed as to all temporary disability benefits that are deter- 

mined not to be paid in compliance with this subsection (b). 

(B) Prior to the assessment of any civil penalty, the judge shall issue a 
written request to the employer or insurance carrier to provide documen- 
tation as to why the civil penalty should not be assessed. 

(C) If the judge determines the employer or insurer was not in compli- 
ance with this subsection (b), the judge shall issue a written order that 
assesses the penalty in a specific dollar amount to be paid directly to the 
employee. If the employer or insurer fails to comply with the order within 
fifteen (15) calendar days of that order’s becoming final, the employer or 
insurer shall be subject to penalties as set forth in § 50-6-239(f). 

(D) In any civil action filed pursuant to this chapter, the court shall 
have the authority to assess penalties as provided in this subdivision 
(b)(3). 

(c)(1) Upon making the first payment of benefits, and upon stopping or 

changing the benefits for any cause other than final settlement, or upon 

denying a claim after proper investigation, the employer’s insurance carrier 
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or the employer, if self-insured, shall immediately notify the administrator, 
on a form prescribed by the administrator, that the payment of income 
benefits has begun or has been stopped or changed. 

(2) [Deleted by 2013 amendment, effective July 1, 2014.] 

(d)(1) If payments have been made without an award, and the employer 
subsequently elects to controvert the employer’s liability, notice of contro- 
versy shall be filed with the administrator within fifteen (15) days of the due 
date of the first omitted payment. 

(2) In such cases, the prior payment of compensation shall not be consid- 
ered a binding determination of the obligations of the DNL ae as to future 
compensation payments. 

(3) Likewise, the acceptance of compensation by the employee shall not be 
considered a binding determination of the obligations of the employer as to 
future compensation payments; nor shall the acceptance of compensation by 
the employee be considered a binding determination of the employee’s rights. 


History. 

Acts 1919, ch. 123, § 26; 1923, ch. 84, § 3; 
Shan. Supp., § 3608a175; Code 1932, § 6876; 
Acts 1941, ch. 90, § 4; C. Supp. 1950, § 6876; 
Acts’ 1955, ch. 182, § 1; 1963, ch. 362)"$, 4; 
1967, ch. 313, § 2; 1969, ch. 196, § 2; 1971, ch. 
1384,’$) '2;1972, ch. 699; 8) 2,T973u ch B79 aS05s 
1974, ch. 617, § 1; 1975, ch. 86, § 1; 1977, ch. 
354,81: 1978, ch: 532.81; 1979 ich 365. Sale 
1980, ch. 607, § 1; 1981, ch. 333, § 1; 1982, ch. 
880, § 1; T.C.A. (orig. ed.), § 50-1005; Acts 
1983, ch. 215, § 2; 1985, ch. 393, §§ 4, 20; 1996, 
ch. 790) 8" 2: 199 77'ch., 903, 900: 1909 Cech ape: 
§ 41; 2004, ch. 962, § 6; 2007, ch. 330, § 1; 
2013, ch. 289, §§ 44, 45. 


Compiler’s Notes. 
Acts 2004, ch. 962, § 42 provided that: (a) 
The general assembly recognizes that signifi- 
cant cost savings will result from the imple- 
mentation of this bill. It is in the best interest of 
the citizens of Tennessee that the cost savings 
be passed to the entities that have paid faith- 
fully workers’ compensation premiums in order 
to ensure the economic well-being of their em- 
ployees. It is the intent and purpose of the 
general assembly that workers’ compensation 
premiums be adjusted downward within fifteen 
(15) months of July 1, 2004 to reflect the cost 
savings resulting from the provisions of the act. 
If a workers’ compensation policy is subject to 
renewal during the fifteen (15) month period, 
adjustments to the policy may be made at that 
time. 
(b) It is the intent of the general assembly 
that the savings of the act shall routinely be 
reflected in future filings through the advisory 


prospective loss cost filing system, pursuant to 
§§ 56-5-106(b) and 50-6-402. Nothing in this 
section shall be construed as amending or af- 
fecting the procedures for filing and approval of 
rates set forth in title 56, chapter 5. 

This section is set out to correct the reference 
in (b)(3)(C) from “50-6-238(d)” to “50-6-239(f)”. 


Workers’ Compensation Appeals Board 
Decisions. 

The employee, a delivery driver, alleged he 
developed hernias while lifting a pallet of ma- 
terials being delivered to a customer. He re- 
ceived authorized medical treatment, was as- 
signed work restrictions, and later claimed the 
employer had wrongfully delayed payment of 
temporary partial disability benefits, entitling 
him to a twenty-five percent penalty. The em- 
ployer responded that the penalty requested by 
the employee was not available for temporary 
partial disability benefits. Disagreeing with 
cases decided by the Tennessee Supreme 
Court’s Special Workers’ Compensation Ap- 
peals Panel, the trial court found that the 
employee was entitled to the requested penalty. 
The Special Workers’ Compensation Appeals 
Panel has stated that the statutory provision 
imposes a penalty of 25 percent on unpaid 
temporary total benefits only. The trial court 
authority exceeded its authority by declining to . 
follow the reasoning of decisions of the Appeals 
Panel. Accordingly, the trial court’s order im- 
posing a penalty was vacated and the case was 
remanded for the court to consider the employ- 
ee’s request for a penalty anew in light of the 
applicable case law. Lowder v. XPO Logistics 
Freight, Inc., 2019 TN Wrk Comp App Bd 
LEXIS 50. 
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50-6-205. Period of compensation — Maximum amount — Notice of 
payment, change or nonpayment — Records — Notice of 
controversy. [Applicable to injuries occurring prior to 


July 1, 2014.] 


Compiler’s Notes. 

Acts 2004, ch. 962, § 42 provided that: (a) 

The general assembly recognizes that signifi- 
cant cost savings will result from the imple- 
mentation of this bill. It is in the best interest of 
the citizens of Tennessee that the cost savings 
be passed to the entities that have paid faith- 
fully workers’ compensation premiums in order 
to ensure the economic well-being of their em- 
ployees. It is the intent and purpose of the 
general assembly that workers’ compensation 
premiums be adjusted downward within fifteen 
(15) months of July 1, 2004 to reflect the cost 


savings resulting from the provisions of the act. 
If a workers’ compensation policy is subject to 
renewal during the fifteen (15) month period, 
adjustments to the policy may be made at that 
time. 

(b) It is the intent of the general assembly 
that the savings of the act shall routinely be 
reflected in future filings through the advisory 
prospective loss cost filing system, pursuant to 
8§ 56-5-106(b) and 50-6-402. Nothing in this 
section shall be construed as amending or af- 
fecting the procedures for filing and approval of 
rates set forth in title 56, chapter 5. 


50-6-206. Settlements. [Applicable to injuries occurring prior to July 


1, 2014.] 


Compiler’s Notes. 

Acts 2004, ch. 962, § 42 provided that: (a) 

The general assembly recognizes that signifi- 
cant cost savings will result from the imple- 
mentation of this bill. It is in the best interest of 
the citizens of Tennessee that the cost savings 
be passed to the entities that have paid faith- 
fully workers’ compensation premiums in order 
to ensure the economic well-being of their em- 
ployees. It is the intent and purpose of the 
general assembly that workers’ compensation 
premiums be adjusted downward within fifteen 
(15) months of July 1, 2004 to reflect the cost 


savings resulting from the provisions of the act. 
If a workers’ compensation policy is subject to 
renewal during the fifteen (15) month period, 
adjustments to the policy may be made at that 
time. 

(b) It is the intent of the general assembly 
that the savings of the act shall routinely be 
reflected in future filings through the advisory 
prospective loss cost filing system, pursuant to 
8§ 56-5-106(b) and 50-6-402. Nothing in this 
section shall be construed as amending or af- 
fecting the procedures for filing and approval of 
rates set forth in title 56, chapter 5. 


NOTES TO DECISIONS 


8. Jurisdiction and Venue. 

Trial court did not have subject matter juris- 
diction to compel medical benefits for an em- 
ployee’s physical injuries because there was no 
judgment or court-approved settlement provid- 
ing for future medical benefits related to the 
employee’s physical injuries. Hurst v. Claiborne 
Cty. Hosp. & Nursing Home, — 8.W.3d —, 2018 
Tenn. LEXIS 650 (Tenn. Oct. 24, 2018), affd, 
Hurst v. Claiborne County Hosp. & Nursing 
Home, — S.W.3d —, 2018 Tenn. LEXIS 651 
(Tenn. Oct. 24, 2018). 


Trial court did not have subject matter juris- 
diction to compel medical benefits for an em- 
ployee’s physical injuries because it had no 
basis for compelling a hospital to provide medi- 
cal benefits that the trial court had not previ- 
ously ordered or awarded; Hurst v. Claiborne 
Cty. Hosp. & Nursing Home, — 8.W.3d —, 2018 
Tenn. LEXIS 654 (Tenn. Oct. 24, 2018), affd, 
Hurst v. Claiborne County Hosp. & Nursing 
Home, — S.W.3d —, 2018 Tenn. LEXIS 652 
(Tenn. Oct. 24, 2018). 


50-6-207. Schedule of compensation. 


The following is the schedule of compensation to be allowed employees under 


this chapter: 


(1) Temporary Total Disability. 


(A) For injury producing temporary total disability, sixty-six and two- 
thirds percent (66 23%) of the average weekly wages as defined in this 
chapter, subject to the maximum weekly benefit and minimum weekly 
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benefit; provided, that if the employee’s average weekly wages are equal to 
or greater than the minimum weekly benefit, the employee shall receive 
not less than the minimum weekly benefit; and provided, further, that if 
the employee’s average weekly wages are less than the minimum weekly 
benefit, the employee shall receive the full amount of the employee’s 
average weekly wages, but in no event shall the compensation paid be less 
than the minimum weekly benefit. Where a fractional week of temporary 
total disability is involved, the compensation for each day shall be one 
seventh (‘/,) of the amount due for a full week; 

(B)G) An employer may choose to continue to compensate an injured 
employee at the employee’s regular wages or salary during the employ- 
ee’s period of temporary total and temporary partial disability. The 
payments shall not result in an employee’s receiving less than the 
employee would otherwise receive for temporary disability benefits 
under this chapter; however, a court or the department has no authority 
to require an employer to pay any temporary disability benefits required 
by subdivision (1)(A), in addition to the employee’s regular wages or 
salary; 

(ii) When an employee receives payments under subdivision (1)(B)(1) 
and the employee’s claim for compensation under this chapter is 
determined by a court or settlement to be compensable, the employer 
shall be given credit for the payments. The credit shall be no more than 
the employee would have been otherwise paid under subdivision (1)(A), 
and any amount paid beyond the amount that would have otherwise 
been paid under subdivision (1)(A) shall not be credited against any 
award for permanent disability; 

(C) Any person who has drawn unemployment compensation benefits 
and who subsequently receives compensation for temporary disability 
benefits under a workers’ compensation law with respect to the same 
period shall be required to repay the unemployment compensation ben- 
efits; provided, that the amount to be repaid does not exceed the amount 
of temporary disability benefits; | 

(D) An employee claiming a mental injury, as defined by § 50-6-102, 
occurring on or after July 1, 2009, shall be conclusively presumed to be at 
maximum medical improvement upon the earliest occurrence of the 
following: 

(i) At the time the treating psychiatrist concludes the employee has 
reached maximum medical improvement; or 

(ii) [Deleted by 2013 amendment, effective July 1, 2014.] 

(iii) One hundred four (104) weeks after the date of injury in the case 
of mental injuries where there is no underlying physical injury; 

(EZ) An employee claiming an injury as defined in § 50-6-102, when the 
date of injury is on or after July 1, 2014, shall be conclusively presumed to 
be at maximum medical improvement when the treating physician ends 
all active medical treatment and the only care provided is for the 
treatment of pain or for a mental injury that arose primarily out of a 
compensable physical injury. The employer shall be given credit against 
an award of permanent disability for any amount of temporary total 
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disability benefits paid to the employee after the date that the employee 
attains maximum medical improvement as determined by a workers’ 
compensation judge. 

(2) Temporary Partial Disability. 

(A) In all cases of temporary partial disability, the compensation shall 
be sixty-six and two-thirds percent (66 22%) of the difference between the 
average weekly wage of the worker at the time of the injury and the wage 
the worker is able to earn in the worker’s partially disabled condition. This 
compensation shall be paid during the period of the disability, not, 
however, beyond four hundred fifty (450) weeks, payment to be made at 
the intervals when the wage was payable, as nearly as may be, and subject 
to the same maximum, as stated in subdivision (1). In no event shall the 
compensation be less than the minimum weekly benefit; 

(B) In all cases of temporary partial disability for claims with a date of 
injury on or after July 1, 2014, the compensation shall be sixty-six and 
two-thirds percent (66 24%) of the difference between the average weekly 
wage of the worker at the time of the injury and the wage the worker is 
able to earn in the worker’s partially disabled condition. This compensa- 
tion shall be paid during the period of the disability, but payment shall not 
extend beyond four hundred fifty (450) weeks. Payment shall be made at 
the intervals when the wage was payable, as nearly as may be, and subject 
to the same maximum, as stated in subdivision (1). In no event shall the 
compensation be less than the minimum weekly benefit; 

(C) In any case when a dispute exists over the date of the employee’s 
attainment of maximum medical improvement, the employer shall be 
given credit against an award of permanent disability for any amount of 
temporary partial disability paid to the employee after the date on which 
the workers’ compensation judge determines maximum medical 
improvement. 

(3) Permanent Partial Disability. 

(A) In case of disability partial in character but adjudged to be perma- 
nent, at the time the injured employee reaches maximum medical im- 
provement the injured employee shall be paid sixty-six and two-thirds 
percent (66 24%) of the employee’s average weekly wages for the period of 
compensation, which shall be determined by multiplying the employee’s 
impairment rating by four hundred fifty (450) weeks. The award set out in 
this subdivision (3)(A) shall be referred to as the “original award.” The 
injured employee shall receive these benefits, in addition to the benefits 
provided in subdivisions (1) and (2) and those provided by § 50-6-204, 
whether the employee has returned to work or not; and 

(B) If at the time the period of compensation provided by subdivision 
(3)(A) ends, or one hundred eighty (180) days after the employee reaches 
maximum medical improvement, whichever is later, the employee has not 
returned to work with any employer or has returned to work and is 
receiving wages or a salary that is less than one hundred percent (100%) 
of the wages or salary the employee received from the employee’s pre- 
injury employer on the date of injury, the injured employee may file a 
claim for increased benefits. If appropriate, the injured employee’s original 
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award as determined under subdivision (3)(A) shall be increased by 
multiplying the original award by a factor of one and thirty-five one 
hundredths (1.35). The award set out in this subdivision (3)(B) shall be 
referred to as the “resulting award.” In addition, the injured employee’s 
resulting award shall be further increased by multiplying the resulting 
award by the product of the following factors, if applicable: 

(i) Education: one and forty-five one hundredths (1.45), if the em- 
ployee lacks a high school diploma or general equivalency diploma; 

(ii) Age: one and two-tenths (1.2), if the employee was more than forty 
(40) years of age at the time the period of compensation ends, or one 
hundred eighty (180) days after the employee reaches maximum medi- 
cal improvement, whichever is later; and 

(iii) Unemployment rate: one and three-tenths (1.3), if the unemploy- 
ment rate, in the Tennessee county where the employee was employed 
by the employer on the date of the workers’ compensation injury, was at 
least two (2) percentage points greater than the yearly average unem- 
ployment rate in Tennessee according to the yearly average unemploy- 
ment rate compiled by the department for the year immediately prior to 
the expiration of the period of compensation; 

(C) In determining the employee’s increased award pursuant to subdi- 
vision (3)(B), the employer shall be given credit for payment of the original 
award of benefits as determined under subdivision (3)(A) against the 
increased award. 

(D) Any employee may file a claim for increased benefits under subdi- 
vision (3)(B) by filing a new petition for benefit determination, on a form 
prescribed by the administrator, with the bureau no more than one (1) 
year after the period of compensation provided in subdivision (3)(A) ends 
or one (1) year after the one hundred eighty-day period after the employee 
reaches maximum medical improvement, whichever is later. Any claim for 
increased benefits under this subdivision (3)(D) shall be forever barred, 
unless the employee files a new petition for benefit determination with the 
bureau within one (1) year after the period of compensation for the subject 
injury ends or one (1) year after the one hundred eighty-day period after 
the employee reaches maximum medical improvement, whichever is later. 
Under no circumstances shall an employee be entitled to additional 
benefits when: 

(i) The employee’s loss of employment is due to the employee’s 
voluntary resignation or retirement; provided, however, that the resig- 
nation or retirement does not result from the work-related disability; 

(ii) The employee’s loss of employment is due to the employee’s 
misconduct connected with the employee’s employment; or 

(iii) The employee remains employed but received a reduction in 
salary, wages, or hours that is concurrent with a reduction in salary, 
wages or reduction in hours that affected at least fifty percent (50%) of 
all hourly employees operating at or out of the same location. 

(EK) Nothing in this subdivision (3) shall prohibit the employer and 
employee from settling the issue of additional benefits at any time after 
the employee reaches maximum medical improvement. Any settlement or 
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award of additional permanent partial disability benefits pursuant to this 
subdivision (3) shall give the employer credit for prior permanent partial 
disability benefits paid to the employee. 

(F) Subdivision (3)(B) shall not apply to injuries sustained by an 
employee who is not eligible or authorized to work in the United States 
under federal immigration laws. 

(G) The total amount of compensation payable in this subdivision (3) 
shall not exceed the maximum total benefit. The payment of temporary 
total disability benefits or temporary partial disability benefits shall not 
be included in calculating the maximum total benefit. 

(H) All cases of permanent partial disability shall be apportioned to the 
body as a whole, which shall have a value of four hundred fifty (450) 
weeks, and there shall be paid compensation to the injured employee for 
the proportionate loss of use of the body as a whole resulting from the 
injury. If an employee has previously sustained an injury compensable 
under this section and has been awarded benefits for that injury, the 
injured employee shall be paid compensation for the period of temporary 
total disability or temporary partial disability and only for the degree of 
permanent disability that results from the subsequent injury. 

(4) Permanent Total Disability. 
(A)G) For permanent total disability as defined in subdivision (4)(B), 
sixty-six and two-thirds percent (66 24%) of the wages received at the 
time of the injury, subject to the maximum weekly benefit and minimum 
weekly benefit; provided, that if the employee’s average weekly wages 
are equal to or greater than the minimum weekly benefit, the employee 
shall receive not less than the minimum weekly benefit; provided, 
further, that if the employee’s average weekly wages are less than the 
minimum weekly benefit, the employee shall receive the full amount of 
the employee’s average weekly wages, but in no event shall the com- 
pensation paid be less than the minimum weekly benefit. This compen- 
sation shall be paid during the period of the permanent total disability 
until the employee is, by age, eligible for full benefits in the Old Age 

Insurance Benefit Program under the Social Security Act, compiled in 

42 U.S.C. § 401 et seq.; provided, that with respect to disabilities 

resulting from injuries that occur less than five (5) years before the date 

when the employee is eligible for full benefits in the Old Age Insurance 

Benefit Program as referenced previously in this subdivision (4)(A)() or 

after the employee is eligible for such benefits, permanent total disabil- 

ity benefits are payable for a period of two hundred sixty (260) weeks. 

The compensation payments shall be reduced by the amount of any old 

age insurance benefit payments attributable to employer contributions 

that the employee may receive under title 42, chapter 7, title II of the 

Social Security Act, 42 U.S.C. § 401 et seq. Notwithstanding any statute 

or court decision to the contrary, the statutory social security offset 

provided by this section shall have no applicability to death benefits 
awarded to a deceased worker’s dependents pursuant to this chapter; 
(ii) Notwithstanding any other law to the contrary and notwithstand- 
ing any agreement of the parties to the contrary, permanent total 
disability payments shall not be commuted to a lump sum, except in 
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accordance with the following: 

(a) Benefits may be commuted to a lump sum to pay only the 
employee’s attorney’s fees and litigation expenses and to pay pre- 
injury obligations in arrears; 

(b) The commuted portion of an award shall not exceed the value of 
one hundred (100) weeks of the employee’s benefits; 

(c) After the total amount of the commuted lump sum is deter- 
mined, the amount of the weekly disability benefit shall be recalcu- 
lated to distribute the total remaining permanent total benefits in 
equal weekly installments beginning with the date of entry of the 
order and terminating on the date the employee’s disability benefits 
terminate pursuant to subdivision (4)(A)(); 

(iii) For injuries occurring on or after July 1, 2014, attorneys’ fees in 
contested cases of permanent disability shall be calculated upon the first 
four hundred fifty (450) weeks of disability only; 

(iv) In case an employee who is permanently and totally disabled 
becomes a resident of a public institution, and provided further, that if 
no person or persons are wholly dependent upon the employee, then the 
amounts falling due during the lifetime of the employee shall be paid to 
the employee or to the employee’s guardian or conservator, if adjudi- 
cated incompetent, to be spent for the employee’s benefit; such payments 
to cease upon the death of the employee; 

(B) When an injury not otherwise specifically provided for in this 
chapter totally incapacitates the employee from working at an occupation 
that brings the employee an income, the employee shall be considered 
totally disabled and for such disability compensation shall be paid as 
provided in subdivision (4)(A); provided, that the total amount of compen- 
sation payable under this subdivision (4)(B) shall not exceed the maxi- 
mum total benefit, exclusive of medical and hospital benefits; 

(C)G) If an employee is determined, by trial or settlement, to be 

permanently totally disabled, the employer, insurer or the department, 

in the event the subsequent injury and vocational recovery fund is 
involved, may have the employee examined, at the expense of the 
requesting entity, from time to time, subject to the conditions outlined in 
this section, and may seek reconsideration of the issue of permanent 

total disability as provided in this subdivision (4)(C); 

(ii) The request for the examination of the employee may not be made 
until twenty-four (24) months have elapsed following the entry of a final 
order in which it is determined that the employee is permanently totally 
disabled. Any request for an examination is subject to considerations of 
reasonableness in regard to notice prior to examination, place of 
examination and length of examination; 

(iii) A request for an examination may not be made more often than 
once every twenty-four (24) months. The procedure for this examination 
shall be as follows: 

(a) The requesting entity shall first make informal contact with the 
employee, either by letter or by telephone, to attempt to schedule an ~ 
appointment with a physician for examination at a mutually agree- 
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able time and place. It is the intent of the general assembly that the 
requesting entity make a good faith effort to reach a mutual agree- 
ment for examination, recognizing the inherently intrusive nature of 
a request for examination; 

(b) If, after a reasonable period of time, not to exceed thirty (30) 
days, mutual agreement is not reached, the requesting entity shall 
send the employee written notice of demand for examination by 
certified mail, return receipt requested, on a form provided by the 
department. The form shall clearly inform the employee of the 
following: the date, time and place of the examination; the name of the 
examining physician; the employee’s obligations; any pertinent time 
limitations; the employee’s rights; and any consequences of the 
employee’s failure to submit to the examination. The examination 
shall be scheduled to take place within thirty (30) days of the date on 
the notice; 

(c) After receipt of the notice of demand for examination, the 
employee shall either submit to the examination at the time and place 
identified in the notice form, or, within thirty (30) days from the date 
of the notice, the employee shall schedule an appointment for a 
different date and time conducted by the same physician, and this 
examination shall be completed no later than ninety (90) days from 
the date of the notice; 

(d) In the event the employee fails to submit to the examination at 
the time and place identified in the notice form and fails to schedule, 
within thirty (30) days from the date of the notice, an alternative 
examination date, as provided in subdivision (4)(C)(i1i)(c), then the 
employee’s periodic benefits shall be suspended for a period of thirty 
(30) days; 

(e) In the event the employee schedules an alternative date for the 
examination as provided in subdivision (4)(C)(ii)(c), and fails to 
submit to the examination within the ninety (90) day period, then the 
employee’s periodic benefits shall be suspended for a period of thirty 
(30) days beginning at the end of the ninety (90) day period within 
which the alternatively scheduled examination was to be completed; 

(f) If the employee submits to an examination within any period of 
suspension of benefits, then within fourteen (14) days of the submis- 
sion, periodic benefits shall be restored and any periodic benefits that 


were withheld during any period of suspension of benefits shall be 


remitted to the employee; 
(g) Within ten (10) days of the date on which periodic benefits are 


- suspended pursuant to either subdivision (4)(C)(i1i)(d) or (4)(C)Gii)(e), 


the entity suspending the periodic benefits shall notify the depart- 
ment, in writing, that periodic benefits have been suspended and the 
date on which the periodic benefits were suspended and shall provide 
the department a copy of the original notice of demand for examina- 
tion sent to the employee; and 

(h) After the department receives notice of suspension of benefits 
pursuant to either subdivision (4)(C)(ii)(d) or (4)(C)Gii)(e), the depart- 
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ment shall contact the employee and for a period of thirty (30) days 
assist the employee to schedule an examination to be conducted by the 
physician named in the notice. After the thirty (30) day assistance 
period has elapsed, if the employee has not submitted to an exami- 
nation, the department shall authorize the employer, insurer or 
department to suspend periodic benefits for a period of thirty (30) 
days. At the conclusion of each thirty (30) day suspension period, 
periodic benefits shall be restored. After the restoration of periodic 
benefits, the department shall, in thirty (30) day cycles, continue to 
assist the employee to schedule the examination, to be followed by 
thirty (30) day cycles of suspension of benefits until the examination 
of the employee is completed. If, at any time during any period of 
suspension of periodic benefits, the employee submits to an examina- 
tion, then within fourteen (14) days of notice of the examination 
having been conducted, periodic benefits shall be restored and any 
periodic benefits that were withheld during any period of suspension 
shall be remitted to the employee; 

(iv) Subsequent to an examination as described in this subdivision 
(4)(C), the employer, insurer or department may request a reconsidera- 
tion of the issue of whether the employee continues to be permanently 
totally disabled based on any changes in the employee’s circumstances 
that have occurred since the time of the initial settlement or trial; 

(v) Prior to filing any request for reconsideration, the employer, 
insurer or department shall file a petition for benefit determination and 
participate in alternative dispute resolution pursuant to § 50-6-236. In 
the event the parties are unable to reach an agreement through 
alternative dispute resolution, the workers’ compensation mediator 
shall issue a dispute certification notice and the employer, insurer or 
department may file a request for a hearing, as provided in § 50-6-239, 
to determine the issue of reconsideration. 

(vi) In the event a reconsideration request is filed pursuant to this 
section, the only remedy available to the employer, insurer or depart- 
ment is the modification or termination of future periodic disability 
benefits; 

(vii) In the event the employer, insurer or department files a request 
for reconsideration or cause of action under this subdivision (4)(C) and 
the court does not terminate the employee’s future periodic disability 
benefits, the employee shall be entitled to an award of reasonable 
attorney fees, court costs and reasonable and necessary expenses 
incurred by the employee in responding to the request for reconsidera- 
tion upon application to and approval by the court. In determining what 
attorney fees shall be awarded under this subdivision (4)(C), the court 
shall make specific findings with respect to the following criteria: 

(a) The time and labor required, the novelty and difficulty of the 
questions involved in responding to the request for reconsideration, 
and the skill requisite to perform the legal service properly; 

(6b) The fee customarily charged in the locality or by the attorney for 
similar legal services; 
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(c) The amount involved and the results obtained; 
(d) The time limitations imposed by the client or by the circum- 
stances; and 
(e) The experience, reputation, and ability of the lawyer or lawyers 
performing the services; 
(D)G) The employer, insurer or department, in the event the subsequent 
injury and vocational recovery fund is involved, shall notify the depart- 
ment, on a form to be developed by the department, of the entry of a final 
order adjudging an employee to be permanently totally disabled. The 
form shall be submitted to the department within thirty (30) days of the 
entry of the order; 

(ii) On an annual basis, the department shall require an employee 
who is receiving permanent total disability benefits to certify on forms 
provided by the department that the employee continues to be perma- 
nently totally disabled, that the employee is not currently working at an 
occupation that brings the employee an income and has not been 
gainfully employed since the date permanent total disability benefits 
were awarded, by trial or settlement; 

(iii) The department shall send the certification form to the employee 
by certified mail, return receipt requested and shall include a self- 
addressed stamped envelope for the return of the completed form; and 

(iv) In each annual cycle, if the employee fails to return the form to 
the department within thirty (30) days of the date of receipt of the form, 
as evidenced by the date on the return receipt notice, then the depart- 
ment shall notify the entity who gave notice to the department that the 
employee was permanently totally disabled pursuant to subdivision 
(4)(D)G) that four (4) weeks of periodic disability benefits shall be 
withheld from the employee as a penalty for the failure to return the 
form to the department. If the completed form is returned to the 
department within one hundred twenty (120) days of the date on the 
return receipt notice, the department shall notify the appropriate entity 
and then, within fourteen (14) days of receipt of the notice from the 
department, that entity shall refund to the employee the entire four (4) 
weeks of periodic disability benefits previously withheld from the 
employee; 

(5) Deductions in Case of Death. [n case a worker sustains an injury 
due to an accident arising primarily out of and in the course and scope of the 
worker’s employment, and during the period of disability caused by the injury 
death results proximately from the injury, all payments previously made as 
compensation for the injury shall be deducted from the compensation, if any, 
due on account of death; and 

(6) For social security purposes only, as permitted by federal law or 
regulation, in an award of compensation as a lump sum or a partial lump 
sum under this chapter for permanent partial or permanent total disability, 
the court may make a finding of fact that the payment represents a payment 
to the individual to be distributed over the individual’s lifetime based upon 
life expectancy as determined from mortality tables maintained by the United 
States Centers for Disease Control and Prevention. 
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Compiler’s Notes. 

Acts 2020, ch. 731, § 5 provided that the act, 
which amended this section, applies to injuries 
occurring on or after June 22, 2020. 


Amendments. 
The 2015 amendment substituted “bureau” 
for “division” in the second sentence in (3)(D). 
The 2016 amendment added the second sen- 
tence in (3)(A); and, in the introductory para- 
graph of (3)(B), deleted the comma following 
“subdivision (3)(A) ends” and substituted “the 
employee’s pre-injury employer” for “his pre- 
injury employer” in the first sentence, divided 
the former last sentence into the present sec- 
ond and fourth sentences by substituting a 
period for the former semicolon following “one 
and thirty-five one hundredths (1.35)”, substi- 
tuted “original award” for “award” twice in the 
present second sentence, added the present 
third sentence, and substituted “resulting 
award” for “award” twice in the last sentence. 
The 2017 amendment substituted “subse- 
quent injury and vocational recovery fund” for 
“second injury fund” in (4)(c)(i) and (4)(d)(i). 
The 2020 amendment inserted “, or one hun- 
dred eighty (180) days after the employee 
reaches maximum medical improvement, 
whichever is later,” following “ends” in the first 
sentence of the introductory paragraph of (3)(B) 
and in (3)(B)(ii); and inserted “or one (1) year 
after the one hundred eighty-day period after 
the employee reaches maximum medical im- 
provement, whichever is later” twice in the 
introductory paragraph of (3)(D). 


Effective Dates. 
Acts 2015, ch. 341, § 19. May 4, 2015. 
Acts 2016, ch. 816, § 11. April 14, 2016. 
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Acts 2017, ch. 344, § 12. May 9, 2017. 
Acts 2020, ch. 731, § 5. June 22, 2020. 


Workers’ Compensation Appeals Board 
Decisions. 

An employee suffered injuries to his left 
ankle, left knee, and back when a large metal 
entry gate he was opening at the employer’s 
premises fell on him. The trial court awarded 
the employee permanent total disability ben- 
efits, and the employer has appealed. In par- 
ticular, the employer argued that: (1) the em- 
ployee failed to attempt to obtain any 
employment within his physical restrictions; 
(2) the employer’s vocational expert located 
multiple jobs within the employee’s permanent 
restrictions; (3) no physician opined that the 
employee was unable to physically perform any 
job; and (4) the employee was never prescribed 
use of a cane. In reaching its decision that the 
employee is permanently totally disabled as a 
result of his workplace injury and in awarding 
him permanent total disability benefits, the 
trial court properly analyzed the factors. It 
observed that the employee is unable to sit or 
stand for long periods of time, noted that he 
uses a cane to walk, and that he takes medica- 
tion that affects his cognitive functioning. The 
court also noted that although the employee 
has an associate’s degree in criminal justice, he 
worked in the field for only one year as a prison 
guard, so he has no managerial experience in 
criminal justice, adding that the employee’s 
physical limitations would prevent him from 
performing law enforcement or security work. 
Likewise, the trial court concluded the employ- 
ee’s physical limitations prevented him from 
returning to the type of work he performed 
before his workplace injuries. Moreover, it 
noted that the employee’s age and constant 
pain would hamper his ability to be retrained. 
The preponderance of the evidence supported 
these findings of the trial court. Stocklin v. 
Barrett Distribution Centers, Inc., 2019 TN 
Wrk Comp App Bd LEXIS 22. 

Following an employee’s work-related back 
injury, the parties entered into a settlement 
agreement that resolved the employee’s claim 
for permanent partial disability benefits and 
allowed the employee to petition for additional 


disability benefits once his original compensa- , 


tion period expired. At the conclusion of the 
initial compensation period, the employee 
sought increased benefits, asserting that, al- 
though he had returned to work for another 
employer, the wages or salary he was receiving 
was less than the wages or salary he received 
from his employer on the date of his injury and 
was less than 70% of his pre-injury average 
weekly wage or salary. The employer filed a 
motion for summary judgment, asserting there 
were no disputed material facts concerning 
whether the employee’s wages with his new 
employer were greater than the wages he was 
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receiving at the time of his injury. The trial 
court denied the employer’s motion, concluding 
a genuine issue of material fact precluded sum- 
mary judgment. The denial of the motion was 
affirmed because there was both contradictory 
and conflicting testimony regarding whether 
the employee was paid a salary or was paid an 
hourly rate for his work with the new employer. 
Good v. Vickers Concrete Reinforcing, Inc., 
2019 TN Wrk Comp App Bd LEXIS 26. 

An employee, a mechanic, alleged suffering 
work-related injuries to his back while replac- 
ing a belt on a conveyor. The claim was ac- 
cepted as compensable, and the employer pro- 
vided workers’ compensation benefits. The 
parties settled the case prior to the expiration 
of the original compensation period, leaving 
open the employee’s right to seek increased or 
extraordinary benefits. At the end of his initial 
benefit period, the employee filed a petition 
seeking increased and/or extraordinary ben- 
efits. The employer filed a motion for summary 
judgment alleging the employee was unable to 
show by clear and convincing evidence that 
limiting his benefits to the original award 
would be inequitable. The trial court denied the 
motion, concluding the employer did not negate 
an essential element of the employee’s claim or 
show that the evidence was insufficient to prove 
an essential element of his claim. The trial 
court correctly denied the motion. The parties 
disputed the extent of the employee’s voca- 
tional disability and presented competing theo- 
ries on how the trial court should resolve the 
issue. The trial court was thus faced with 
different means of analyzing the issue of the 
employee’s vocational disability, an issue that 
is, ultimately, a determination of fact. As the 
trial court observed, an employee’s failure to 
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make any effort to return to work is but one 
factor to consider when determining whether 
Employee is entitled to extraordinary benefits. 
Warren v. The Pictsweet Co., 2019 TN Wrk 
Comp App Bd LEXIS 60. 

An employee suffered physical and mental 
injuries during the course and scope of her 
work as a result of being robbed at gunpoint at 
the employer’s store. The parties stipulated 
that the employee sustained 15% permanent 
impairment as a result of her injuries. Follow- 
ing a trial, the court awarded the employee 
permanent disability benefits and determined 
the employee was entitled to increased benefits. 
The court further determined the case was 
extraordinary and awarded the employee addi- 
tional benefits for a total of 275 weeks of 
permanent disability benefits. The employer 
contended that the trial court erred in award- 
ing increased permanent disability benefits be- 
cause the employee’s lack of reasonable effort in 
trying to return to work disqualified her from 
increased benefits. By including the phrase "[ilf 
appropriate" in authorizing a trial court to 
award increased benefits, the legislature ex- 
pressed its intent that a trial court consider all 
relevant factors, including the circumstances of 
an injured worker’s ability and/or willingness 
to return to work in a disabled state and the 
reasonableness of the employer in attempting 
to return the injured employee to work. Giving 
deference to the factual findings made by the 
trial court and based on the court’s opportunity 
to hear the employee’s testimony, the board 
held that the trial court did not err in deter- 
mining it was appropriate to award the em- 
ployee increased permanent disability benefits 
due to her post-traumatic stress disorder. 
Wright v. Tennessee CVS Pharmacy, LLC, 2019 
TN Wrk Comp App Bd LEXIS 72. 


NOTES TO DECISIONS 


ANALYSIS 


Permanent Total Disability. 
—Disability Assessment. 
Increased Benefits. 

Burden of Proof. 

Social Security Offset. 


a te 


Permanent Total Disability. 
Evidence did not preponderate against the 
determination that an employee was perma- 
nently and totally disabled because the trial 
court analyzed the trial testimony and medical 
evidence as it related to the employee’s injuries, 
skills, training, education, age, and vocational 
opportunities and accredited the trial testi- 
mony of the employee and a doctor; the em- 
ployer did not present a witness to counter the 
doctor’s testimony that the employee met the 
criteria for sedentary work. Hopper v. UGN, 


Lr 


Inc., — S.W.3d —, 2021 Tenn. LEXIS 67 (Tenn. 
Mar. 26, 2021). 


2. —Disability Assessment. 

Employee was permanently and totally dis- 
abled because the first doctor testified that the 
employee suffered a herniated disc in March 
2012, which required surgery; although the 
employee returned to work for the employer, he 
continued to report pain and related symptoms; 
despite other measures, the first doctor found 
that the employee was no longer able to work; a 
second doctor found that the employee suffered 
from pain in his back, severe muscle spasms in 
his back and atrophy in his left leg such that 
the second doctor was unaware of any jobs that 
the employee could perform; and the employee 
testified that he could not work, took pain 
medication and muscle relaxers, and had no 
other vocational skills or training. Gibson v. Sw. 
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Tenn. Elec. Mbrshp. Corp., — S.W.3d —, 2017 
Tenn. LEXIS 536 (Tenn. Aug. 28, 2017), aff'd, — 
S.W.3d —, 2017 Tenn. LEXIS 534 (Tenn. Aug. 
28, 2017). 

Trial court did not err by finding that an 
employee, who was a firefighter that injured a 
shoulder in a training session, was not perma- 
nently and totally disabled because the em- 
ployee presented no proof of the employee’s 
vocational disability other than the employee’s 
own statements and those of the employee’s 
family that the employee could not work, the 
employee’s psychiatrist suspected symptom 
magnification, and the court found that the 
employee was not credible as the employee was 
able to drive a car despite uncontrollable flail- 
ing. Vaughn v. City of Murfreesboro, — S.W.3d 
—, 2020 Tenn. LEXIS 415 (Tenn. July 24, 
2020). 


3. Increased Benefits. 

Trial court did not err in finding that the 
employee was eligible for increased benefits, 
that his case was extraordinary, and that lim- 
iting his award would be inequitable; limiting 
the employee to the benefits provided in T.C.A. 
§ 50-6-207(3)(B) would result in him receiving 
a permanent partial disability award signifi- 


EMPLOYER AND EMPLOYEE 


124 


cantly less than the vocational disability rat- 
ings of both testifying vocational experts. Batey 
v. Deliver This, Inc., 568 S.W.3d 91, 2019 Tenn. 
LEXIS 18 (Tenn. Jan. 29, 2019). 


4. Burden of Proof. 

Statute does not require an injured worker to 
establish the certification of an authorized 
treating physician factor by clear and convinc- 
ing evidence, and instead, the statute requires 
a trial court to find by clear and convincing 
evidence only that limiting the employee’s re- 
covery to the benefits provided would be ineq- 
uitable; if the trial court makes such a finding, 
then the three factors in T\C.A. § 50-6- 
242(a)(2)(A)-(C) need only be established by a 
preponderance of the evidence. Batey v. Deliver 
This, Inc., 568 S.W.3d 91, 2019 Tenn. LEXIS 18 
(Tenn. Jan. 29, 2019). 


5. Social Security Offset. 

Because the evidence did not preponderate 
against the trial court’s finding that the em- 
ployee suffered an injury to the body, it followed 
that the trial court properly applied the social 
security offset under T.C.A. § 50-6-207(4)(A)(i). 
Cummings v. Express Courier Int’l, Inc., — 
S.W.3d —, 2021 Tenn. LEXIS 55 (Tenn. Feb. 19, 
2021). 


50-6-207. Schedule of compensation. [Applicable to injuries occurring 


prior to July 1, 2014.] 


NOTES TO DECISIONS 


ANALYSIS 


49. Permanent Total Disability. 
50. —Disability Assessment. 
51. —Period of Compensation. 
59. Practice and Procedure. 

62. —Evidence. 

64. ——Sufficiency. 


49. Permanent Total Disability. 

So long as the evidence demonstrates by a 
preponderance of the evidence the complete 
vocational disability of the employee, a finding 
of permanent and total disability is permitted, 
regardless of whether medical expert testimony 
is presented in that regard. Hamilton v. Pem- 
berton Truck Lines, Inc., — S.W.3d —, 2014 
Tenn. LEXIS 564 (Tenn. July 16, 2014), affd, 
Hamilton v. Pemberton Trucking Lines, Inc., — 
S.W.3d —, 2014 Tenn. LEXIS 563 (Tenn. July 
16, 2014). 

Evidence was sufficient to support a finding 
of permanent total disability because the trial 
court specifically accredited the employee’s tes- 
timony as to his own limitations and the state- 
ments he made to the vocational experts, who 
agreed that the employee was unable to return 
to any of his previous employment positions; 


because the employee and vocational experts 
testified at trial, the trial court had a firsthand 
opportunity to assess their credibility. Hamil- 
ton v. Pemberton Truck Lines, Inc., — S.W.3d 
—, 2014 Tenn. LEXIS 564 (Tenn. July 16, 
2014), affd, Hamilton v. Pemberton Trucking 
Lines, Inc., — S.W.3d —, 2014 Tenn. LEXIS 563 
(Tenn. July 16, 2014). 

Employee was properly awarded permanent 
total disability benefits after she aggravated a 
preexisting asymptomatic condition in her 
shoulder while working for the employer and 
failed to make a meaningful return to work; a 
compensable injury occurred in the absence of 
an anatomical change. The employee was lim- , 
ited in her employment options based on her 
age, education, employment history, locale, and 
the residual effects of her injury. Callins v. NSK 
Steering Sys. Am., Inc., — S.W.3d —, 2015 
Tenn. LEXIS 934 (Tenn. Nov. 30, 2015), affd, 
Callins v. NSK Steering Sys. Am., Inc., — 
S.W.3d —, 2015 Tenn. LEXIS 929 (Tenn. Nov. 
3042015): 


50. —Disability Assessment. 

Permanent total disability benefits was prop- 
erly awarded to the employee because all the 
testimony indicated that the employee could no 
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longer work as a truck driver; the employee and 
her husband offered persuasive testimony that 
the painful effects of her neck injury precluded 
any meaningful employment; a vocational con- 
sultant testified that a 56 year old woman with 
moderately severe to severe symptoms would 
not be able to acquire employment and main- 
tain it on a routine basis; and the employee 
testified that her pain was so severe that she 
was unable to concentrate, perform tasks in a 
timely manner, or have the type of regular 
attendance expected of any job, and she could 
not, in good conscience, accept a job that she 
could not perform. Strickland v. United States 
Xpress Enters., — S.W3d —, 2015 Tenn. 
LEXIS 358 (Tenn. Apr. 27, 2015), affd, Strick- 
land v. U.S. Xpress Enters., — S.W.3d —, 2015 
Tenn. LEXIS 359 (Tenn. Apr. 27, 2015). 
Claims Commission did not err in finding 
that an employee was permanently and totally 
disabled because a vocational evaluator’s opin- 
ion was based on specific data contained in the 
functional capacity evaluation and technical 
data from government and private sources per- 
taining to physical requirements of various jobs 
in the labor force, the employee was 51 years 
old, had dyslexia, his work history consisted 
entirely of unskilled and semi-skilled work, he 
was significantly limited in his ability to stand, 
reach, and lift between the waist and shoulder 
level, he was vigorously cross-examined and 
explained his allegedly inconsistent statements 
and illegal behavior. Miller v. State, — S.W.3d 
—, 2015 Tenn. LEXIS 922 (Tenn. Nov. 6, 2015). 
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51. —Period of Compensation. 

Because the statutory definition of maximum 
total benefit exempts permanent total disabil- 
ity awards from the 400 week limitation, such 
benefits are to be paid until age 65 under T.C.A. 
§ 50-6-207(4)(A)() without regard to the mon- 
etary cap imposed by the maximum total ben- 
efit provision of T.C.A. § 50-6-102 Bomely v. 
Mid-America Corp., 970 S.W.2d 929, 1998 Tenn. 
LEXIS 298 (Tenn. 1998). 


59. Practice and Procedure. 
62. —Evidence. 


64. ——Sufficiency. 

Trial court properly awarded permanent to- 
tal disability benefits to an employee because 
the employee sustained a permanent injury to 
his back as a result of a work incident and the 
evidence was consistent with a conclusion that 
his physical limitations excluded him from 
most types of work and his mental condition 
presented a barrier to functioning in a work 
environment. LaPradd v. Nissan N. Am., Inc., 
— §.W.3d —, 2016 Tenn. LEXIS 6, 2016 Tenn. 
LEXIS 6 (Tenn. Jan. 14, 2016). 

Evidence did not preponderate against a trial 
court’s finding that an injured employee was 
not permanently and totally disabled because 
the final judgment of the trial court reflected a 
greater weight given to the testimony of doctors 
over the testimony of the employee and a voca- 
tional evaluator’s opinion. Thompson v. UPS, — 
S.W.3d —, 2017 Tenn. LEXIS 86 (Tenn. Feb. 17, 
2017). 


50-6-208. Subsequent permanent injury after sustaining previous per- 
manent injury — Subsequent injury and vocational recov- 
ery fund — Disbursement — Settlement authority. 


(a)(1) If an employee has previously sustained a permanent physical 
disability from any cause or origin and becomes permanently and totally 
disabled through a subsequent injury, the employee shall be entitled to 
compensation from the employee’s employer or the employer’s insurance 
company only for the disability that would have resulted from the subse- 
quent injury, and the previous injury shall not be considered in estimating 
the compensation to which the employee may be entitled under this chapter 
from the employer or the employer’s insurance company; provided, that in 
addition to the compensation for a subsequent injury, and after completion of 
the payments for the subsequent injury, then the employee shall be paid the 
remainder of the compensation that would be due for the permanent total 
disability out of a special fund to be known as the subsequent injury and 
vocational recovery fund. 

(2) To receive benefits from the subsequent injury and vocational recovery 
fund, the injured employee must be the employee of an employer who has 
properly insured the employer’s workers’ compensation liability or has 
qualified to operate under this chapter as a self-insurer, and the employer 
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must establish that the employer had actual knowledge of the permanent and 

preexisting disability at the time that the employee was hired or at the time 

that the employee was retained in employment after the employer acquired 
knowledge, but in all cases prior to the subsequent injury. 

(3) In determining the percentage of disability for which the subsequent 
injury and vocational recovery fund shall be liable, no previous physical 
impairment shall be considered unless the impairment was within the 
knowledge of the employer as prescribed in subdivision (a)(2). 

(4) Nothing in this section shall be construed to limit the employer's 
liability as provided by law for aggravation of preexisting conditions or 
disabilities in cases where recovery against the subsequent injury and 
vocational recovery fund is not applicable. 

(5) Claims against the fund shall be made by either the injured employee 
or the employer in the manner prescribed in § 50-6-239. In all cases when a 
party is making a claim against the fund, the party advancing the claim shall 
give notice to the fund of any alternative dispute resolution proceedings 
scheduled pursuant to § 50-6-236. 

(6) Nothing in this section shall relieve the employer or its insurance 
company of liability for other benefits that may be due the injured employee, 
including temporary benefits, medical expenses and permanent benefits for 
injuries. 

(b) [Deleted by 2013 amendment, effective July 1, 2014.] 

(c) Asum sufficient to provide the benefits of this section shall be allocated 
from the four percent (4%) premium tax imposed in § 50-6-401(b), subject to a 
maximum allocation of fifty percent (50%) of the premium tax collected. The 
sums shall be deposited in the subsequent injury and vocational recovery fund 
for distribution by the administrator of the bureau of workers’ compensation. 

(d) There is appropriated a sum sufficient to the subsequent injury and 
vocational recovery fund for payment of benefits provided in this section, 
pursuant to this section. The appropriation shall be allocated from and equal 
to an amount not greater than fifty percent (50%) of the revenues derived from 
the premium tax levied pursuant to § 50-6-401. 

(e) The sums collected by the administrator as provided in this section must 
be deposited by the administrator in a special fund, which must be termed the 
“subsequent injury and vocational recovery fund”, to be disbursed by the 
administrator only for the purposes stated in this section, for costs associated 
with legal counsel to defend the administrator in actions claiming compensa- 
tion from the subsequent injury and vocational recovery fund pursuant to this 
section, and for costs associated with providing vocational recovery assistance 
to eligible employees pursuant to subsection (j). Monies remaining in the fund 
must not, at any time, be appropriated or diverted to any other purpose. The 
administrator shall not invest any monies in the subsequent injury and 
vocational recovery fund in any other manner than is provided by the general 
laws of the state for investments of funds in the hands of the state treasurer. 
Disbursements from the fund for permanent total physical disabilities must be 
made by the administrator only after receipt by the administrator of a certified 
copy of the court decree awarding compensation as provided in this section. 
Disbursements must be made only in accordance with the decree. A copy of the 
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decree awarding compensation from the fund must in all cases be filed with the 
bureau. The administrator has the authority in accordance with subsection (j) 
to make disbursements for vocational recovery assistance from the fund 
without any court decree. 

(f) The administrator, in consultation with the attorney general and re- 
porter, shall prepare a plan for a pilot project using private legal counsel to 
defend the administrator in actions claiming compensation from the subse- 
quent injury and vocational recovery fund pursuant to § 50-6-206 [See the 
Compiler’s Notes.]. The plan shall include types of cases, approximate num- 
bers of cases, proposed method of selection and other relevant matters. Any 
private legal counsel retained for these purposes shall be retained pursuant to 
§ 8-6-106. Expenses relating to private legal counsel retained pursuant to this 
subsection (f) shall be paid from the subsequent injury and vocational recovery 
fund. 

(g)(1) Before any proposed settlement is considered final in cases involving 

benefits from the subsequent injury and vocational recovery fund under this 

section, it shall either: 
(A) Have the written approval of the administrator or the administra- 
tor’s designee, in accordance with subdivision (g)(2); or 
(B) Have been approved in accordance with § 20-13-1083. 

(2) The administrator is authorized to settle certain subsequent injury and 
vocational recovery fund claims without the necessity of complying with 
§ 20-13-103; provided, that the attorney general and reporter, with the 
written approval of the governor and the comptroller of the treasury, shall 
set specific limits and conditions on the settlement authority. 

(h) In order to require the subsequent injury and vocational recovery fund to 
participate in the alternative dispute resolution, a party shall serve notice of 
potential liability on the fund. 

(i) “Party” or “parties,” as referenced in § 50-6-204(d)(5), shall include the 
subsequent injury and vocational recovery fund. 

(j)(1) If, after the compensation under § 50-6-207(3)(A) has been provided, 

the employee has not returned to work with any employer because of a work 

injury, or has returned to work and is receiving wages or a salary that is less 
than one hundred percent (100%) of the wages or salary the employee 
received from the employee’s pre-injury employer on the date of injury, then 
the injured employee may request vocational recovery assistance from the 
subsequent injury and vocational recovery fund. To be eligible for assistance, 
the injured employee must submit to the bureau on a form approved by the 

administrator a request for vocational recovery assistance within ninety (90) 

days of the date of final payment of the compensation under 

§ 50-6-207(3)(A). 

(2) Vocational recovery assistance may include, but is not limited to, 
vocational assessment, employment training, job analysis, vocational testing, 
general education development (GED®) classes and testing, and education 
through a public Tennessee community college, university, or college of 
applied technology, including books and materials required for courses. All 
assistance is subject to the maximum limitation set out in subdivision (j)(5). 

(3) The administrator may evaluate a request for vocational recovery 
assistance based upon the facts and circumstances relevant to the request and 


50-6-208 EMPLOYER AND EMPLOYEE 128 
make a determination whether to grant any such request. 

(4) The administrator may distribute as vocational recovery assistance 
any revenues in the subsequent injury and vocational recovery fund that are 
in excess of: 

(A) The estimated required reserves for known claims and incurred but 
not reported subsequent injury claims, as determined in the most recent 
actuarial analysis; 

(B) The liability to be incurred from the date of the most recent 
actuarial analysis to the end of the fiscal year in which assistance is 
provided; and 

(C) The costs associated with legal counsel to defend the fund and 
administrative costs of the recovery assistance program. 

(5) The total amount paid on behalf of any eligible employee for vocational 
recovery assistance from the subsequent injury and vocational recovery fund 
pursuant to this subsection (j) must not exceed five thousand dollars ($5,000) 
in any one (1) fiscal year, and must not exceed the total sum of twenty 
thousand dollars ($20,000) per employee who participates in this program for 
all years. The total aggregate amount to be paid from the subsequent injury 
and vocational recovery fund as to all eligible employees is limited to a total 
of five hundred thousand dollars ($500,000) in any calendar year. 

(6) The administrator may promulgate rules in accordance with the 
Uniform Administrative Procedures Act, compiled in title 4, chapter 5, for the 
purpose of discharging the administrator’s duties to carry out the purposes, 
goals, and intent of this subsection (j). Such rules may include determining 
future eligibility of assistance based upon satisfactory completion of course- 


work in courses taken. 


(7) This subsection (j) applies to injuries that occur on or after July 1, 
2018, but does not apply to injuries that occur after June 30, 2025. 


History. 

Acts +1919, ch. 123, § 20; Shan?tiSupp.; 
§ 3608a169; Code 1932, § 6871; Acts 1945, ch. 
149, § 1; C. Supp. 1950, § 6871; Acts 1961, ch. 
26, 9)29 1973, ch.319, 8) 102 I97bRcn, (onset: 
impl. am. Acts 1980, ch. 534, § 2; Acts 1980, ch. 
479, § 2; T.C.A. (orig. ed.), § 50-1027; Acts 
1983, ch. 217, §§ 3, 4; 1985, ch. 319, § 1; 1985, 
ch. 393, §§ 10, 22; 1989, ch. 238, § 1; 1996, ch. 
944, § 15; 1997, ch. 533, § 4; 1999, ch. 520, 
§ 41; 2001, ch. 366, § 1; 2002, ch. 695, § 3; 
2004, ch. 962, § 25; 2005, ch. 390, §§ 7, 15, 16; 
2006, ch. 1014, § 1; 2018, ch. 282, §§ 1, 6; 
2018, ch. 289, §§ 54, 55; 2015, ch. 341, §§ 6, 15; 
2015, ‘ch.’ 425, 9° 12017 ch. 344) 68 ao: 
2021, ch. 286, §§ 2, 3. 


Compiler’s Notes. 

Acts 2004, ch. 962, § 42 provided that: (a) 

The general assembly recognizes that signifi- 
cant cost savings will result from the imple- 
mentation of this bill. It is in the best interest of 
the citizens of Tennessee that the cost savings 
be passed to the entities that have paid faith- 
fully workers’ compensation premiums in order 
to ensure the economic well-being of their em- 


ployees. It is the intent and purpose of the 
general assembly that workers’ compensation 
premiums be adjusted downward within fifteen 
(15) months of July 1, 2004 to reflect the cost 
savings resulting from the provisions of the act. 
If a workers’ compensation policy is subject to 
renewal during the fifteen (15) month period, 
adjustments to the policy may be made at that 
time. 

(b) It is the intent of the general assembly 
that the savings of the act shall routinely be 
reflected in future filings through the advisory 
prospective loss cost filing system, pursuant to 
8§ 56-5-106(b) and 50-6-402. Nothing in this 
section shall be construed as amending or af- 
fecting the procedures for filing and approval of 
rates set forth in title 56, chapter 5. 

Acts 2021, ch. 286, § 5 provided that the act, 
which amended this section, shall apply to 
injuries occurring on or after April 30, 2021. 


Amendments. 

The 2015 amendment by ch. 341, effective 
May 4, 2015, added “and for costs associated 
with legal counsel to defend the administrator 
in actions claiming compensation from the sec- 
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ond injury fund pursuant to this section” be- 
tween the words “section” and “and” in the first 
sentence in (e) and substituted “bureau” for 
“division” throughout. 

Acts 2015, ch. 425, § 1 purported to amend 
this section by adding “and for costs associated 
with legal counsel to defend the administrator 
in actions claiming compensation from the sec- 
ond injury fund pursuant to this section” be- 
tween the words “section” and “and” in the first 
sentence in (e) effective May 15, 2015. Acts 
2015, ch. 341, § 6 made the same amendment 
effective May 4, 2015; therefore, the amend- 
ment by Acts 2015, ch. 425, § 1 was not given 
effect. 

The 2017 amendment substituted “subse- 
quent injury and vocational recovery fund” for 
“second injury fund” throughout the section; in 
(e), substituted “must” for “shall” four times; 
substituted “, and for costs associated with 
providing vocational recovery assistance to eli- 
gible employees pursuant to subsection (j).” for 
“and shall” at the end of the first sentence, in 
the second sentence, added “Monies remaining 
in the fund must” to the beginning, in the third 
sentence substituted “monies for “moneys”, in 
the fourth sentence, substituted “for perma- 
nent total physical disabilities must” for 
“shall”, in the sixth sentence deleted “second 
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injury” preceding “fund” and added the seventh 
sentence; and added (j). 

The 2021 amendment, in (j)(1), rewrote the 
subdivision, which read: “If, at the time com- 
pensation provided by § 50-6-207(3)(A) ends, 
the employee has not returned to work with 
any employer because of a work injury or has 
returned to work and is receiving wages or a 
salary that is less than one hundred percent 
(100%) of the wages or salary the employee 
received from the employee’s pre-injury em- 
ployer on the date of injury, the injured em- 
ployee may request vocational recovery assis- 
tance from the subsequent injury and 
vocational recovery fund. To be eligible for 
assistance, the injured employee must: 

“(A) Have received all compensation permit- 
ted under § 50-6-207(3); and 

“(B) Submit to the bureau on a form approved 
by the administrator a request for vocational 
recovery assistance within ninety (90) days of 
the date of final payment for all periods of 
compensation to which an injured worker is 
entitled under § 50-6-207(3).”; and in (j)(7), 
substituted “2025” for “2021”. 


Effective Dates. 
Acts 2015, ch. 341, § 19. May 4, 2015. 
Acts 2015, ch. 425, § 7. May 15, 2015. 
Acts 2017, ch. 344, § 12. May 9, 2017. 
Acts 2021, ch. 286, § 5. April 30, 2021. 


NOTES TO DECISIONS 


ANALYSIS 


ly Payments Out of Second Injury Fund. 
2) Apportionment of Benefits. 


1. Payments Out of Second Injury Fund. 

Evidence supported the trial court’s determi- 
nation that the employer was liable for 90 
percent of the employee’s permanent total dis- 
ability benefits resulting from the most recent 
injury alone because the employee performed 
all of his duties with no restrictions and with no 
assistance prior to being injured in March 
2012; although the first doctor assigned impair- 
ment ratings following the employee’s injuries 
in 2007 and 2008, the employee returned to 
work with no restrictions; the employee re- 
ported no problems between 2008 and 2012, 
until the injury in March 2012; and the second 
doctor attributed the worsening in the employ- 
ee’s condition to the injury he suffered in March 


2012. Gibson v. Sw. Tenn. Elec. Mbrshp. Corp., 
— $.W.3d —, 2017 Tenn. LEXIS 536 (Tenn. 
Aug. 28, 2017), affd, — S.W.3d —, 2017 Tenn. 
LEXIS 534 (Tenn. Aug. 28, 2017). 


2. Apportionment of Benefits. 

Trial court properly determined the amount 
of disability caused by an employee’s subse- 
quent injury) and thus, properly apportioned 
the award for total and permanent disability 
between the employer and the Tennessee De- 
partment of Labor and Workforce Develop- 
ment, Second Injury Fund because an orthope- 
dic surgeon concluded that the combination of 
the original and subsequent injuries created 
the employee’s disability; if only the subse- 
quent injury occurred, the employee would 
have returned to work. Blocker v. Powell Valley 
Elec. Coop., — S.W.3d —, 2018 Tenn. LEXIS 
653 (Tenn. Oct. 24, 2018), affd, — S.W.3d —, 
2018 Tenn. LEXIS 649 (Tenn. Oct. 24, 2018). 
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50-6-208. Subsequent permanent injury after sustaining previous per- 
manent injury — Second injury fund — Disbursement — 
Pilot project for legal defense of administrator — Settle- 
ment authority. [Applicable to injuries occurring prior 


to July 1, 2014.] 


Compiler’s Notes. 
The division of workers’ compensation is now 


referred to as the bureau of workers’ compen- 
sation. 


NOTES TO DECISIONS 


ANALYSIS 


2 Application of Section. 
3. —Application of Subsection (a). 
28. Retaliatory Failure to Hire. 


2. Application of Section. 


3. —Application of Subsection (a). 

Trial court properly found that the Second 
Injury Fund was not liable because an em- 
ployee sustained a permanent total disability. 
LaPradd v. Nissan N. Am., Inc., — S.W.3d —, 
2016 Tenn. LEXIS 6, 2016 Tenn. LEXIS 6 
(Tenn. Jan. 14, 2016). 


28. Retaliatory Failure to Hire. 

Job applicant does not have a cause of action 
under the Tennessee Workers’ Compensation 
Act against a prospective employer for failure 
to hire if the prospective employer failed to hire 
the job applicant because that applicant had 
filed, or is likely to file, a workers’ compensa- 
tion claim against a previous employer; more- 
over, the Second Injury Fund does not show a 
legislative intent to allow job applicants who 
have been previously injured to sue prospective 
employers for failure to hire. Yardley v. Hosp. 
Housekeeping Sys., LLC, 470 S.W.3d 800, 2015 
Tenn. LEXIS 630 (Tenn. Aug. 21, 2015). 


50-6-210. Dependents — Compensation payments. 


Workers’ Compensation Appeals Board 
Decisions. 

After filing a petition for benefits identifying 
the deceased worker and the existence of a 
dependent spouse, the attorney of record took 
no further action on the claim. An individual 
identified as the decedent’s niece later partici- 
pated in a show cause hearing and requested 
additional time to file a request for a hearing. 
That request was granted, and the niece filed a 
request for an expedited hearing. The employer 
responded by filing a motion to dismiss, assert- 
ing that the niece is not a member of any class 
of potential dependents, that the niece is not 
the legal representative of the decedent’s es- 
tate, and that she has no standing to bring a 
claim for death benefits. The trial court denied 
the employer’s motion to dismiss, determining 
the motion should be treated as a motion for 
summary judgment because the employer re- 
lied on the niece’s affidavit that was filed in 
support of the request for an expedited hearing. 
The employer has appealed. In the context of 


50-6-212. Hernia or rupture. 


Workers’ Compensation Appeals Board 
Decisions. 

An employee, an appliance delivery driver, 
alleged that he sustained a hernia when he and 
a co-worker lifted a cooking range onto the back 


the appeal as presented, however, the Board 
was unable to reach the merits of the issues 
because: (1) the attorney filing the petition for 
benefits failed to file a motion to withdraw and; 
(2) neither the parties nor the court addressed 
how or why the niece was added as a party. 
There was no motion to withdraw as counsel, 
no motion to substitute parties or add a party, 
and no order explaining the addition of the 
niece as a party or a judicially-appointed rep- 
resentative of the estate of the decedent. In 
addition, a non-party who is not an attorney 
may not represent an injured worker, a surviv- 
ing spouse, or any other litigant in a workers’ 
compensation case. Filings made by a person 
purportedly representing the estate of a de- 
ceased worker in a pro se capacity cannot be 
considered until the court has approved the 
withdrawal of the attorney of record and added 
the judicially-designated representative of the - 
estate as a party. Accordingly, the trial court’s 
order denying the employer’s motion to dismiss 
is vacated. Ayers v. Smith & Nephew, Inc., 2020 
TN Wrk Comp App Bd LEXIS 38. 


of a truck. The trial court did not err in deter- 
mining that the employee did not present suf- 
ficient evidence to establish he suffered a com- 
pensable hernia. Although there was no dispute 
that the employee experienced symptoms fol- 
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lowing the lifting incident, he suffered ventral 
hernias and three surgeries were required to 
repair the hernias, the medical proof failed to 
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the lifting incident. Sustersic v. Lowe’s Home 
Center, Inc., 2019 TN Wrk Comp App Bd LEXIS 
18. 


establish that the hernia did not exist prior to 


50-6-213. Epileptics — Election not to be covered by certain provisions 
— Revocation. 


(a) Epileptics may elect not to be subject to this part for injuries resulting 
because of epilepsy and still remain subject to its provisions for all other 
injuries. 

(b) This election shall be made by giving notice to the employer in writing on 
a form to be furnished by the bureau of workers’ compensation and filing a copy 
of the notice with the bureau. 

(c) An election may be revoked by giving written notice to the employer of 
revocation, and the revocation shall be effective upon filing copy of the notice 
with the bureau. 


Effective Dates. 
Acts 2015, ch. 341, § 19. May 4, 2015. 


History. 

Acts 1977, ch. 223, § 1; impl. am. Acts 1980, 
ch. 534, § 1; T.C.A., § 50-1029; 2015, ch. 341, 
§ 15. 


Amendments. 
The 2015 amendment substituted “bureau” 
for “division” throughout. 


50-6-215. Rental and assignment of PPO network rights. 


(a) This section may be referred to as the “Rental and Assignment of PPO 
Network Rights.” 

(b) For purposes of this section, unless the context otherwise requires: 

(1) “Contracting agent” means any person that is in direct privity of 
contract with a medical provider to reimburse the medical provider for 
medical services provided to an injured worker pursuant to this chapter at 
rates other than those provided under the workers’ compensation medical fee 
schedule. Nothing contained within this section shall be construed to permit 
the creation of preferred provider organization networks that permit pay- 
ments above the medical fee schedule adopted by the department; and 

(2) “Workers’ compensation payor” means an employer, workers’ compen- 
sation trust, workers’ compensation pool or insurer responsible pursuant to 
§ 50-6-405 for paying a medical provider for the delivery of workers’ 
compensation related healthcare services. 

(c) Every contracting agent that sells, leases, assigns, transfers, or conveys 
its list of contracted medical providers and their contracted reimbursement 
rates shall, upon entering or renewing a medical provider contract, do all of the 
following: 

(1) Disclose to the medical provider whether the list of contracted medical 
providers may be sold, leased, transferred, or conveyed to other payors or 
agents, including workers’ compensation insurers or self insureds. The 
disclosure of the ability to sell, lease, transfer or convey the list or network of 
medical providers shall be in a section of a contract titled “assignment” or 
“assignability” or similar title; 
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(2) Disclose whether workers’ compensation payors to whom the list of 
contracted medical providers may be sold, leased, transferred, or conveyed 
may be permitted to pay a medical provider's contracted rate if less than the 
workers’ compensation fee schedule. The disclosure of the ability to pay a 
medical provider’s contracted rate, if less than the workers’ compensation fee 
schedule, shall be in a section of a contract titled “assignment” or “assign- 
ability” or similar title; 

(3) Allow medical providers, upon the initial signing or renewal of a 
medical provider contract, to decline to participate in networks solely to serve 
workers’ compensation payors that are sold, leased, transferred, or conveyed 
to workers’ compensation payors; and 

(4) Maintain a web page that contains a complete listing of customers to 
whom the network is sold, leased, transferred or conveyed that is accessible to 
all contracted medical providers and updated at least twice a year, as well as 
maintain a toll-free telephone number accessible to all contracted medical 
providers whereby medical providers may access workers’ compensation 
payor summary information and a list of lessees of the network. 

(d)(1) The explanation of payment (EOP) or explanation of review (EOR) 
transmitted to the medical provider shall delineate the following 
information: 

(A) Employer’s name; 

(B) Injured worker’s name; 

(C) Name of the workers’ compensation payor and the name of the third 
party administrator if a third party administrator is utilized. If a third 
party administrator is utilized, then a telephone number for the third 
party administrator shall be delineated; otherwise, a telephone number 
for the workers’ compensation payor shall be delineated; 

(D) Name and telephone number of the entity that analyzes the medical 
provider bill for the purpose of ensuring that the billed amount complies 
with the workers’ compensation medical fee schedule; 

(E) Name and telephone number of the contracting agent that has a 
written medical provider contract signed by the medical provider whereby 
the contracting agent or a third party is entitled to access and pay rates 
other than those provided under the workers’ compensation medical fee 
schedule; 

(F) Name and telephone number of the entity that analyzes the medical 
provider bill for the purpose of reducing the billed amount below the 
medical fee schedule pursuant to a preferred provider organization net- . 
work contract, unless the entity is the same entity referenced in subdivi- 
sion (d)(1)(E); 

(G) Amount billed by the medical provider; 

(H) Amount permitted by the workers’ compensation fee schedule; and 

(1) Amount of payment. 

(2) Within twenty (20) calendar days of a medical provider submitting in 
writing to a workers’ compensation payor an EOP or EOR that does not 
comply with subdivision (d)(1), the entity that originally generated the EOP 
or EOR shall issue to the medical provider a corrected EOP or EOR that 
complies with subdivision (d)(1). 
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(3) A workers’ compensation payor shall demonstrate that it is entitled to 

pay a contracted rate within thirty (30) days of receipt of a written request 
from a medical provider who has received a claim payment from the workers’ 
compensation payor. The medical provider shall include in the request a 
statement explaining why the payment is not at the correct contracted rate for 
the services provided. The failure of the medical provider to include such a 
statement shall relieve the workers’ compensation payor from the responsi- 
bility of demonstrating that it was entitled to pay the disputed contracted 
rate. A workers’ compensation payor shall be deemed to have demonstrated 
that it is entitled to pay a contracted rate if it correctly identifies the 
contracting agent that originally entered into the contract with the medical 
provider to pay the claim at the contracted rate. 
(e)(1) A written complaint alleging a violation of this section by individuals 
or entities licensed by the department of commerce and insurance may be 
filed with the bureau of workers’ compensation. The bureau may investigate 
complaints made under this subsection (e) and shall direct all such com- 
plaints, along with any investigatory materials, to the department of 
commerce and insurance. The commissioner of commerce and insurance may 
take appropriate action in accordance with § 56-2-305. 

(2) A written complaint alleging a violation of this section by individuals 
or entities not licensed by the department of commerce and insurance may be 
filed with the bureau. The bureau may investigate all complaints made under 
this subsection (e) and shall have the authority to establish and collect 
penalties for violations of this section in accordance with § 50-6-118. 


History. Amendments. 
Acts 2010, ch. 792, § 2; 2016, ch. 826, § 1. The 2016 amendment added (e). 
Compiler’s Notes. Effective Dates. 


Acts 2016, ch. 826, § 3 provided that the act, Acts 2016, ch. 826, § 3. July 1, 2016. 
which amended this section, shall apply to all 
claims submitted to a medical provider on or 
after July 1, 2016. 


50-6-216. Ombudsman program. 


(a) The administrator shall establish a workers’ compensation ombudsman 
program to assist injured or disabled employees, persons claiming death 
benefits, employers, and other persons in protecting their rights, resolving 
disputes, and obtaining information available under workers’ compensation 
laws. The ombudsman program shall be available only to those individuals or 
organizations that are not represented by an attorney in the claim for workers’ 
compensation benefits. 

(b) No statement, discussion, evidence, allegation or other matter of legal 
significance that occurs in the presence of an ombudsman shall be admissible 
as evidence in any other proceeding. 

(c) The administrator may adopt rules and regulations consistent with this 
chapter in order to fulfill the purposes of this section in an orderly and efficient 
manner. 

(d) The bureau shall have authority to assess a civil penalty against any 
person or organization, with the exception of the state or a representative of 
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the state, that refuses to cooperate with the services provided by an ombuds- 
man as provided in § 50-6-118. 
(e)(1) Any party that is not represented by legal counsel may request the 
services of a workers’ compensation ombudsman by contacting the office of 
mediation services. 

(2) The ombudsman’s authority shall include, but not be limited to, the 
following: 

(A) Meet with and provide information to unrepresented parties about 
the unrepresented party’s rights and responsibilities under the law; 

(B) Explain the administrative process for resolving workers’ compen- 
sation claims; 

(C) Investigate claims and attempt to resolve disputes without resort to 
alternative dispute resolution and court proceedings; 

(D) Communicate with all parties and providers in the claim; 

(KE) Assist the parties in the completion of forms; and 

(F) Facilitate the exchange of medical records. 

(3) An ombudsman who is not a licensed attorney shall not provide legal 
advice; however, an ombudsman who is a licensed attorney may provide 
limited legal advice but shall not represent any party as the party’s attorney. 
No ombudsman shall make attorney referrals. 

(4) An ombudsman shall not be called to testify in any proceeding and no 
statement or representation made to an ombudsman shall be considered by a 
workers’ compensation judge for any purpose. 

(5) An unrepresented party has a right to consult with an ombudsman and 
receive services under this subsection. If the party receiving the services of an 
ombudsman obtains legal counsel pertaining to the case or dispute for which 
the services of an ombudsman were engaged, the party, or the party’s counsel, 
shall immediately notify the bureau and the office of mediation services. Upon 
receipt of notice that the party has retained counsel, the ombudsman shall 
terminate all services. 


History. The 2016 amendment, in (e)(3), inserted 
Acts 2013, ch. 289, § 77; 2014, ch. 837, § 1; “who is not a licensed attorney” in the first 
2015, ch. 341, § 15; 2016, ch. 1056, § 5. sentence, added the proviso at the end of the 


meray first sentence, and added the second sentence. 
Compiler’s Notes. 


Acts 2016, ch. 1056, § 6 provided section 50f Effective Dates. 
the act, which amended this section, shall ap- Acts 2015, ch. 341, § 19. May 4, 2015. 


ply to injuries that occur on or after July 1, Acts 2016, ch. 1056, § 6. July 1, 2016 
2016. ‘baie i 


Amendments. 
The 2015 amendment substituted “bureau” 
for “division” in (d) and (e)(5). 


50-6-217. Workers’ compensation appeals board. 


(a)(1) The administrator shall establish a workers’ compensation appeals 
board, which must be wholly separate from the court of workers’ compensa- 
tion claims, to review interlocutory and final orders entered by workers’ 
compensation judges upon application of any party to a workers’ compensa- 
tion claim. 
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(2) Any party aggrieved by an order issued by a workers’ compensation 
judge may appeal the order to the workers’ compensation appeals board by 
filing a timely notice of appeal on a form prescribed by the administrator. 
Review must be accomplished in the following manner: 

(A) Within seven (7) business days after the filing of an interlocutory 
order, either party may appeal the interlocutory order by filing a notice of 
appeal with the clerk of the court of workers’ compensation claims. 
Following the expiration of the time established by bureau rules for the 
parties to file a transcript prepared by a licensed court reporter or a 
statement of the evidence, along with briefs or position statements 
specifying the issues presented for review and supporting arguments, the 
record on appeal must be submitted by the clerk of the court of workers’ 
compensation claims to the clerk of the workers’ compensation appeals 
board. Within twenty (20) business days of the receipt of the record on 
appeal or oral argument conducted pursuant to bureau rules, whichever is 
later, the workers’ compensation appeals board shall issue a decision 
affirming, reversing, or modifying the interlocutory order and remanding 
the case. The decision of the workers’ compensation appeals board is not 
subject to further review; and 

(B) Within thirty (30) calendar days after the issuance of a compensa- 
tion order pursuant to § 50-6-239(c)(2), either party may appeal the 
compensation order by filing a notice of appeal with the clerk of the court 
of workers’ compensation claims. The appealing party has fifteen (15) 
calendar days after the record is filed with the clerk of the workers’ 
compensation appeals board to file a brief. A brief in response, if any, must 
be filed within fifteen (15) calendar days of the filing of the appellant’s 
brief. No later than forty-five (45) calendar days after oral argument 
conducted pursuant to bureau rules or the expiration of the fifteen-day 
period for a responsive brief to be filed, whichever is later, the workers’ 
compensation appeals board shall issue a decision affirming, reversing, 
modifying the compensation order; remanding the case; or any combina- 
tion thereof. For purposes of further appellate review, the workers’ 
compensation appeals board must, if appropriate, certify as final the order 
of the court of workers’ compensation claims as affirmed, reversed, 
modified, or remanded. The decision of the workers’ compensation appeals 
board is appealable to the Tennessee Supreme Court as provided for in the 
Tennessee Rules of Appellate Procedure. If a compensation order is timely 
appealed to the workers’ compensation appeals board, the order issued by 
the workers’ compensation judge must not become final, as provided in 
§ 50-6-239(c)(7), until the workers’ compensation appeals board issues a 
written decision certifying the order as a final order. 

(b) This section shall have no effect on the procedures established for filing 
a claim for workers’ compensation benefits in the division of claims and risk 
management, pursuant to § 9-8-402, or in the claims commission, pursuant to 
§ 9-8-307. The workers’ compensation appeals board shall have no jurisdiction 
over an appeal of a decision of a commissioner of the claims commission. 

(c) The decisions of the workers’ compensation appeals board shall not be 
subject to judicial review pursuant to the Uniform Administrative Procedures 
Act, compiled in title 4, chapter 5. 
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(d)(1) In the appeal of an interlocutory order, with the exception of the filing 
of the notice of appeal, when an act is required to be performed within a 
specified time, the workers’ compensation appeals board may extend the 
specified time only in exceptional circumstances not to exceed five (5) 
additional business days, either upon its own motion or upon motion of any 
party. In the appeal of a compensation order, with the exception of the filing 
of the notice of appeal, when an act is required to be performed within a 
specified time, the workers’ compensation appeals board may extend the 
specified time only in exceptional circumstances not to exceed twenty-one 
(21) additional calendar days, either upon its own motion or upon motion of 


any party. 


(2) The administrator shall have the authority to assess filing fees suffi- 
cient to offset the costs of administering this chapter. 


History. 

Acts 2018, ch. 289, § 83; 2015, ch. 341, §§ 7, 
8; 153.2016, chu816).8 4:°201'7,.ch.1271,.$ (1: 
2017, ch. 344, § 7. 


Amendments. 

The 2015 amendment rewrote (a) which read: 
“(a) The administrator shall establish a work- 
ers’ compensation appeals board, which shall 
be wholly separate from the court of workers’ 
compensation claims, to review interlocutory 
and final orders entered by workers’ compensa- 
tion judges upon application of any party to a 
workers’ compensation claim. 

“(1) Any party aggrieved by an order for 
temporary disability or medical benefits or an 
order either awarding permanent disability or 
medical benefits or denying a claim for perma- 
nent disability or medical benefits issued by a 
workers’ compensation judge may request re- 
view of the order by the workers’ compensation 
appeals board by filing a request for appeal, on 
a form prescribed by the administrator. Review 
shall be accomplished in the following manner: 

“(A) Within seven (7) business days after 
issuance of an interlocutory order for tempo- 
rary disability or medical benefits by a workers’ 
compensation judge, either party may request 
an appeal of the decision. Within seven (7) 
business days of receiving an appeal of an 
interlocutory order, the workers’ compensation 
appeals board shall enter an order affirming, 
reversing, remanding, or modifying the deci- 
sion of the workers’ compensation judge. The 
workers’ compensation appeals board’s decision 
on an appeal of an interlocutory order shall not 
be subject to further review. 

“(B) Within thirty (30) calendar days after 
issuance of a compensation order pursuant to 
§ 50-6-239(c)(2), either party may request an 
appeal of the decision by filing a notice of 
appeal with the workers’ compensation appeals 
board. Parties shall have fifteen (15) calendar 
days after an appeal is filed to file briefs with 
the workers’ compensation appeals board. 
Within forty-five (45) calendar days after re- 


ceiving an appeal of a compensation order, the 
workers’ compensation appeals board shall is- 
sue a decision either affirming the judgment 
and certifying the workers’ compensation 
judge’s order as final or remanding the case. If 
judgment is affirmed, the final order of the 
workers’ compensation judge shall be immedi- 
ately appealable to the state supreme court. Ifa 
request for administrative review is timely 
filed, the order issued by the workers’ compen- 
sation judge shall not become final, as provided 
in § 50-6-239(c)(7), until the workers’ compen- 
sation appeals board issues a written decision 
certifying the order as a final order. 

“(2) The workers’ compensation appeals 
board may remand the decision of the workers’ 
compensation judge, if the rights of the party 
seeking review have been prejudiced because 
findings, inferences, conclusions, or decisions of 
a workers’ compensation judge: 

“(A) Violate constitutional or statutory provi- 
sions; 

“(B) Exceed the statutory authority of the 
workers’ compensation judge; 

“(C) Do not comply with lawful procedure; 

“(D) Are arbitrary, capricious, characterized 
by abuse of discretion, or clearly unwarranted 
exercise of discretion; or 

“(E) Are not supported by evidence that is 
both substantial and material in the light of the 
entire record.”; added (d); and substituted “bu- 
reau” for “division” once. 

The 2016 amendment, in (a)(2), deleted “for 
temporary disability or medical benefits or an 
order either awarding permanent disability or 
medical benefits or denying a claim for perma- 
nent disability or medical benefits” preceding 
“issued by” in the first sentence of the introduc- 
tory paragraph; in (A), deleted “for temporary 
disability or medical benefits by a workers’ 
compensation judge” preceding “, either party” 
in the first sentence, substituted “Following” 
for “Upon” at the beginning of the second sen- 
tence, substituted “the record on appeal, the 
workers’ compensation appeals board shall is- 
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sue a decision affirming” for “the record on 
appeal by the clerk of the workers’ compensa- 
tion appeals board, the appeals board shall 
enter an order affirming” in the penultimate 
sentence, and substituted “The decision of the 
workers’ compensation appeals board” for “The 
workers’ compensation appeals board’s order” 
at the beginning of the last sentence; and, in 
(B), deleted “Thereafter” from the beginning of 
the second sentence, substituted “issue a deci- 
sion affirming, reversing, modifying the com- 
pensation order and/or remanding the case” for 
“issue a decision either affirming and certifying 
as final the compensation order, or reversing or 
modifying the compensation order and remand- 
ing the case” at the end of the fourth sentence, 
rewrote the penultimate sentence which read: 
“If the compensation order is affirmed and 
certified, the final order of the workers’ com- 
pensation judge shall be immediately appeal- 
able to the Tennessee Supreme Court.”, and 
substituted “workers’ compensation appeals 
board” for “appeals board” in the last sentence. 

The 2017 amendment by ch. 271 substituted 
“division of claims and risk management” for 
“division of claims administration” in the first 
sentence of (b). 

The 2017 amendment by ch. 344 rewrote (a), 
which read: 

“(1) The administrator shall establish a 
workers’ compensation appeals board, which 
shall be wholly separate from the court of 
workers’ compensation claims, to review inter- 
locutory and final orders entered by workers’ 
compensation judges upon application of any 
party to a workers’ compensation claim. 

“(2) Any party aggrieved by an order issued 
by a workers’ compensation judge may appeal 
the order to the workers’ compensation appeals 
board by filing a notice of appeal on a form 
prescribed by the administrator. Review shall 
be accomplished in the following manner: 

“(A) Within seven (7) business days after 
issuance of an interlocutory order, either party 
may appeal the interlocutory order by filing a 
notice of appeal with the clerk of the court of 
workers’ compensation claims. Following the 
expiration of the time established by bureau 
rules for the parties to file a transcript pre- 
pared by a licensed court reporter or a state- 
ment of the evidence, along with briefs or 
position statements specifying the issues pre- 
sented for review and supporting arguments, 
the record on appeal shall be submitted by the 
clerk of the court of workers’ compensation 
claims to the clerk of the workers’ compensa- 
tion appeals board. Within seven (7) business 
days of the receipt of the record on appeal, the 
workers’ compensation appeals board shall is- 
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sue a decision affirming, reversing, or modify- 
ing and remanding the interlocutory order of 
the workers’ compensation judge. The decision 
of the workers’ compensation appeals board 
shall not be subject to further review; and 

“(B) Within thirty (80) calendar days after 
issuance of a compensation order pursuant to 
§ 50-6-239(c)(2), either party may appeal the 
compensation order by filing a notice of appeal 
with the clerk of the court of workers’ compen- 
sation claims. The appealing party shall have 
fifteen (15) calendar days after the record is 
filed with the clerk of the workers’ compensa- 
tion appeals board to file a brief. A brief in 
response, if any, shall be filed within fifteen (15) 
calendar days of the filing of the appellant’s 
brief. No later than forty-five (45) calendar days 
after the expiration of the fifteen-day period for 
a responsive brief to be filed, the workers’ 
compensation appeals board shall issue a deci- 
sion affirming, reversing, modifying the com- 
pensation order and/or remanding the case. For 
purposes of further appellate review, the work- 
ers’ compensation appeals board shall certify as 
final the order of the court of workers’ compen- 
sation claims as affirmed, reversed, modified, or 
remanded. The decision of the workers’ com- 
pensation appeals board shall be appealable to 
the Tennessee Supreme Court as provided for 
in the Tennessee Rules of Appellate Procedure. 
If a compensation order is timely appealed to 
the workers’ compensation appeals board, the 
order issued by the workers’ compensation 
judge shall not become final, as provided in 
§ 50-6-239(c)(7), until the workers’ compensa- 
tion appeals board issues a written decision 
certifying the order as a final order. 

“(3) The workers’ compensation appeals 
board may reverse or modify and remand the 
decision of the workers’ compensation judge if 
the rights of any party have been prejudiced 
because findings, inferences, conclusions, or 
decisions of a workers’ compensation judge: 

“(A) Violate constitutional or statutory provi- 
sions; 

“(B) Exceed the statutory authority of the 
workers’ compensation judge; 

“(C) Do not comply with lawful procedure; 

“(D) Are arbitrary, capricious, characterized 
by abuse of discretion, or clearly an unwar- 
ranted exercise of discretion; or 

“(E) Are not supported by evidence that is 
both substantial and material in the light of the 
entire record.” 


Effective Dates. 
Acts 2015, ch. 341, § 19. May 4, 2015. 
Acts 2016, ch. 816, § 11. April 14, 2016. 
Acts’2017, ch..271, § 3: May 4, 2017. 
Acts 2017, ch. 344, § 12. May 9, 2017. 
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NOTES TO DECISIONS 


ANALYSIS 


i Constitutionality. 
yam Burden of Proof. 


1. Constitutionality. 

Constitutional validity of the statutes creat- 
ing the Workers’ Compensation Appeals Board 
was not drawn in question until the claimant 
had the opportunity to present his constitu- 
tional challenge before a judicial court because 
the Appeals Board, as an administrative tribu- 
nal, did not have the authority to determine the 
facial constitutionality of a statute; thus, the 
claimant satisfied the notice requirement for 
his constitutional challenges, and did not waive 
his right to bring those constitutional chal- 
lenges. Pope v. Nebco of Cleveland, Inc., 585 
S.W.3d 874, 2018 Tenn. LEXIS 146 (Tenn. Jan. 
16, 2018), affd, 585 S.W.3d 874, 2018 Tenn. 
LEXIS 145 (Tenn. Jan. 16, 2018). 

Statutes creating the Workers’ Compensa- 


tion Appeals Board do not violate the constitu- ’ 


tional separation of powers requirement be- 
cause the appellate review exercised by the 
Appeals Board primarily serves an _ intra- 


agency purpose of ensuring that initial agency 
decisions comply with law and procedure and 
are supported by substantial evidence, and that 
function does not frustrate or interfere with the 
adjudicative function of the courts; Tennessee’s 
workers’ compensation statutory scheme still 
provides two avenues for judicial review; and a 
party aggrieved by a decision of the Court of 
Workers’ Compensation Claims may still ap- 
peal directly to the Tennessee Supreme Court 
rather than filing an appeal with the Appeals 
Board. Pope v. Nebco of Cleveland, Inc., 585 
S.W.3d 874, 2018 Tenn. LEXIS 146 (Tenn. Jan. 
16, 2018), affd, 585 S.W.3d 874, 2018 Tenn. 
LEXIS 145 (Tenn. Jan. 16, 2018). 


2. Burden of Proof. 

Evidence did not preponderate against the 
trial court’s determination that a workers’ com- 
pensation claimant failed to establish a com- 
pensable injury to his left shoulder occurring on 
July 15, 2014. Furthermore, the trial court’s 
order did not violate any of the standards set 
forth in T.C.A. § 50-6-217(a)(3). Thysavathdy v. 
Bridgestone Ams. Tire Operations, — S.W.3d 
—, 2018 Tenn. LEXIS 313 (Tenn. June 8, 2018). 


50-6-218. Appointment of judges on the workers’ compensation ap- 


peals board. 


(1) The governor, in consultation with the speaker of the house of 


representatives and the speaker of the senate, shall appoint three (38) 
qualified individuals to serve as judges on the workers’ compensation 
appeals board. Each individual selected shall be a Tennessee licensed 
attorney, with at least seven (7) years’ experience in workers’ compensation 
matters, shall be at least thirty (30) years of age, and shall be required to 
attend annual training on workers’ compensation laws. 

(2) Upon appointment, each judge of the workers’ compensation appeals 
board shall serve a term of six (6) years and may be reappointed for an 
additional term by the governor upon expiration of the initial term. No judge 
appointed to the workers’ compensation appeals board shall serve more than 
two (2) full terms, and service of more than half of a six (6) year term shall 
constitute service of one (1) full term. Any judge appointed to the workers’ 
compensation appeals board to serve less than a full term to fill a vacancy © 
created by the removal or resignation of a judge sitting on the workers’ 
compensation appeals board shall be eligible to serve an additional two (2) 
full terms. In the initial appointment of judges to the workers’ compensation 
appeals board, one (1) judge appointed shall serve a term of two (2) years, one 
(1) judge appointed shall serve a term of four (4) years, and one (1) judge 
appointed shall serve a term of six (6) years. 

(3) The governor shall have authority to remove a judge sitting on the 
workers’ compensation appeals board during an unexpired term for the 
commission of any of the judicial offenses provided in § 17-5-301()(L). 
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(4) Any person appointed to serve as a judge on the workers’ compensation 
appeals board shall be required to take an oath or affirmation to support the 
constitutions of the United States and of this state, and to administer justice 
without respect of persons, and impartially to discharge all the duties 
incumbent upon a judge to the best of the judge’s skill and ability. The 
governor or any active or retired Tennessee judge or chancellor may admin- 
ister the oath. 

(5) No person appointed to serve as a judge on the workers’ compensation 
appeals board shall practice law, or perform any of the functions of attorney 
or counsel, in any of the courts of this state, except in cases in which the judge 
may have been employed as counsel previous to the appointment as a judge on 
the workers’ compensation appeals board. A newly appointed judge on the 
workers’ compensation appeals board can practice law only in an effort to 
wind up the judge’s practice and must end the practice of law as soon as 
reasonably possible and in no event longer than one hundred eighty (180) 
days after assuming the position of judge on the workers’ compensation 
appeals board. 


History. 
Acts 2013, ch. 289, § 80; 2014, ch. 837, § 2; 
2016, ch. 816, § 5. 


Amendments. 
The 2016 amendment rewrote the last sen- 
tence of present (4) which read: “The oath may 


be taken before another workers’ compensation 
judge, any inferior court judge, a retired judge, 
a retired chancellor or an active or retired judge 
of the court of general sessions.” 


Effective Dates. 
Acts 2016, ch. 816, § 11. April 14, 2016. 


NOTES TO DECISIONS 


1. Constitutionality. 

Constitutional validity of the statutes creat- 
ing the Workers’ Compensation Appeals Board 
was not drawn in question until the claimant 
had the opportunity to present his constitu- 
tional challenge before a judicial court because 
the Appeals Board, as an administrative tribu- 
nal, did not have the authority to determine the 
facial constitutionality of a statute; thus, the 
claimant satisfied the notice requirement for 
his constitutional challenges, and did not waive 
his right to bring those constitutional chal- 
lenges. Pope v. Nebco of Cleveland, Inc., 585 
S.W.3d 874, 2018 Tenn. LEXIS 146 (Tenn. Jan. 


16, 2018), affd, 585 S.W.3d 874, 2018 Tenn. 
LEXIS 145 (Tenn. Jan. 16, 2018). 

Statutes creating the Workers’ Compensa- 
tion Appeals Board do not violate the constitu- 
tional provision dealing with the appointment 
and election of court judges because that con- 
stitutional provision does not prohibit the leg- 
islature from enacting laws providing for a 
different manner of appointment, removal, and 
level of executive control over administrative 
tribunals. Pope v. Nebco of Cleveland, Inc., 585 
S.W.3d 874, 2018 Tenn. LEXIS 146 (Tenn. Jan. 
16, 2018), affd, 585 S.W.3d 874, 2018 Tenn. 
LEXIS 145 (Tenn. Jan. 16, 2018). 


50-6-219. Education and training program for workers’ compensation 
. mediators, judges, chief judge, ombudsman and judges of 
the workers’ compensation appeals board. 


The administrator shall institute and maintain an education and training 
program for workers’ compensation mediators, workers’ compensation judges, 
the chief judge, ombudsmen, and the judges of the workers’ compensation 
appeals board in order to assure that these persons maintain current and 
appropriate skills and knowledge in performing their duties. Before assuming 
their duties, all persons selected to serve or appointed as workers’ compensa- 
tion mediators, workers’ compensation judges, the chief judge, ombudsmen, or 
as judge of the workers’ compensation appeals board shall be provided formal 
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training and education, which shall include training on the department’s 
workers’ compensation system, the Tennessee workers’ compensation statutes 
and case law, and the rules and regulations of the bureau of workers’ 
compensation. In addition, such persons shall attend at least seven (7) hours 
of training each year that is focused on workers’ compensation statutes and 


case law, and the rules and regulations of the bureau of workers’ compensation. 


History. 
Acts 2018, ch. 289, § 81; 2015, ch. 341, § 15. 


Amendments. 
The 2015 amendment substituted “bureau” 
for “division” twice. 


Effective Dates. 


Acts 2015, ch. 341, § 19. May 4, 2015. 


50-6-224. Limitation of actions. [Applicable to injuries occurring prior 


to July 1, 2014.] 


Compiler’s Notes. 

Acts 2004, ch. 962, § 42 provided that: (a) 

The general assembly recognizes that signifi- 
cant cost savings will result from the imple- 
mentation of this bill. It is in the best interest of 
the citizens of Tennessee that the cost savings 
be passed to the entities that have paid faith- 
fully workers’ compensation premiums in order 
to ensure the economic well-being of their em- 
ployees. It is the intent and purpose of the 
general assembly that workers’ compensation 
premiums be adjusted downward within fifteen 
(15) months of July 1, 2004 to reflect the cost 


savings resulting from the provisions of the act. 
If a workers’ compensation policy is subject to 
renewal during the fifteen (15) month period, 
adjustments to the policy may be made at that 
time. 

(b) It is the intent of the general assembly 
that the savings of the act shall routinely be 
reflected in future filings through the advisory 
prospective loss cost filing system, pursuant to 
8§ 56-5-106(b) and 50-6-402. Nothing in this 
section shall be construed as amending or af- 
fecting the procedures for filing and approval of 
rates set forth in title 56, chapter 5. 


50-6-225. Appeal if dissatisfied or aggrieved by judgment. 


(a)(1) Any party to the proceedings in the court of workers’ compensation 
claims may, if dissatisfied or aggrieved by the judgment of that court, appeal 
to the supreme court, where the cause shall be heard and determined as 
provided in the Tennessee Rules of Appellate Procedure. 

(2) Review of the workers’ compensation court’s findings of fact shall be de 
novo upon the record of the workers’ compensation court, accompanied by a 
presumption of the correctness of the finding, unless the preponderance of 
the evidence is otherwise. 

(3) The supreme court may, by order, refer workers’ compensation cases to 
a panel known as the special workers’ compensation appeals panel. This 
panel shall consist of three (3) judges designated by the chief justice, at least 
one (1) of whom shall be a member of the supreme court. 

(4) Any case that the supreme court by order or rule refers to the special 
workers’ compensation appeals panel shall be briefed, and oral argument 
shall be heard pursuant to the Tennessee Rules of Appellate Procedure as if 
the appeal were being heard by the entire supreme court. 

(5)(A) The special workers’ compensation appeals panel shall reduce to 

writing its findings and conclusions in all cases. The decision of the panel 

shall become the judgment of the supreme court thirty (30) days after it is 
issued unless: 
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(i) Any member of the supreme court files with the clerk a written 
request within the thirty-day period that the case be heard by the entire 
supreme court, in which event a final judgment will not be entered until 
the supreme court, after due consideration of the case, enters final 
judgment; or 

(ii) Any party to the appeal files a motion requesting review by the 
entire supreme court within fifteen (15) days after issuance of the 
decision by the panel, in which event a final judgment will not be 
entered: 

(a) Until the motion is denied; or 
(6) If the motion is granted, until the supreme court enters final 
judgment after its consideration of the case. 

(B) For purposes of this subsection (a), a decision of the panel shall be 
deemed to be issued on the day it is mailed to the parties, which date shall 
be noted on the decision by the clerk. Section 27-1-122 applies to all 
motions made pursuant to this subsection (a). 

(b) Appeal of all cases under this chapter shall be expedited by: 

(1) Giving the cases priority over all cases on the appellate dockets; and 

(2) Allowing any case on appeal in the supreme court to be on motion of 
either party transferred to the bureau where the supreme court is then or will 
next be in session. 

(c)(1) If the judgment or decree is appealed pursuant to subsection (a), 

interest on the judgment or decree shall be computed from the date that the 

judgment is entered by the court of workers’ compensation claims at an 
annual rate as defined in § 47-14-121. For purposes of calculating the 
accrual of interest pursuant to this subdivision (c)(1), the average prime loan 
rate on the day the judgment or decree is entered by the trial court shall be 
used. 

(2) Total judgment awarded is computed by the total number of weeks 
multiplied by the benefit rate without any reduction. 

(d) When a reviewing court determines pursuant to motion or sua sponte 
that the appeal of an employer or insurer is frivolous, or taken for purposes of 
delay, a penalty may be assessed by the court, without remand, against the 
appellant for a liquidated amount. 

(e) When a reviewing court determines pursuant to motion or sua sponte 
that the appeal of an employee is frivolous, a penalty may be assessed by the 
court, without remand, against the appellant for a liquidated amount. 


History. Compiler’s Notes. 

Acts’ 19197 "th." 123,"°$ 32;.;5hbany> Supp. Acts 2004, ch. 962, § 42 provided that: (a) 
§ 3608a182'%%; Code 1932, § 6885; Acts 1941, The general assembly recognizes that signifi- 
ch. 90, § 9; C. Supp. 1950, § 6885; Acts 1969, cant cost savings will result from the imple- 
ch. 311, § 1; 1981, ch. 449, § 2; T.C.A. (orig. mentation of this bill. It is in the best interest of 
ed.), § 50-1018; Acts 1985, ch. 393, §§ 14,15, the citizens of Tennessee that the cost savings 
23; 1988, ch. 630, §§ 1, 2; 1992, ch. 952, §§ 7,8; be passed to the entities that have paid faith- 
1996, ch. 944, § 16; 1997, ch. 150,§ 1;1998,ch. fully workers’ compensation premiums in order 
1024, § 14; 1999, ch. 336, §§ 1,2; 1999, ch.520, to ensure the economic well-being of their em- 
§ 41; 2000, ch. 678, § 1; 2000, ch. 739, § 1;  ployees. It is the intent and purpose of the 
2000, ch. 852, §§ 7, 8; 2001, ch. 117, § 1; 2004, general assembly that workers’ compensation 
ch. 962, §§ 16, 49; 2005, ch. 28, § 1; 2006, ch. premiums be adjusted downward within fifteen 
703, § 1; 2008, ch. 1183, §§ 5,6; 2012,ch.1030, (15) months of July 1, 2004 to reflect the cost 
§ 1; 2013, ch. 289, § 60; 2015, ch. 341, § 15. savings resulting from the provisions of the act. 
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If a workers’ compensation policy is subject to 
renewal during the fifteen (15) month period, 
adjustments to the policy may be made at that 
time. 

(b) It is the intent of the general assembly 
that the savings of the act shall routinely be 
reflected in future filings through the advisory 
prospective loss cost filing system, pursuant to 
§§ 56-5-106(b) and 50-6-402. Nothing in this 
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section shall be construed as amending or af- 
fecting the procedures for filing and approval of 
rates set forth in title 56, chapter 5. 


Amendments. 
The 2015 amendment substituted “bureau” 
for “division” in (b)(2). 


Effective Dates. 
Acts 2015, ch. 341, § 19. May 4, 2015. 


NOTES TO DECISIONS 


ANALYSIS 


ue Review. 
2: Reversal. 


1. Review. 

Prior to his injuries, an employee who 
worked as a crew chief on a salvage crew could 
anticipate earning a minimum of $560.00 in a 
40 hour week without regard to overtime, while 
after his placement in the sales department, 
the employee could anticipate earning the 
lesser amount of $500.00 per week without 
regard to commissions. Accordingly, the trial 
court correctly found that the employee did not 
have a meaningful return to work and that his 
award of disability benefits was not limited to 
one and one-half times his medical impairment. 
Corso v. Accident Fund Ins. Co., — S.W.3d —, 
2016 Tenn. LEXIS 630 (Tenn. Sept. 2, 2016), 
affd, Corso v. Accident Fund Ins. Co., — S.W.3d 
—, 2016 Tenn. LEXIS 631 (Tenn. Sept. 2, 2016). 

Evidence did not preponderate against a trial 
court’s finding that an injured employee was 
not permanently and totally disabled because 
the final judgment of the trial court reflected a 
greater weight given to the testimony of doctors 
over the testimony of the employee and a voca- 
tional evaluator’s opinion. Thompson v. UPS, — 
S.W.3d —, 2017 Tenn. LEXIS 86 (Tenn. Feb. 17, 
2017). 

Statutes creating the Workers’ Compensa- 
tion Appeals Board do not violate the constitu- 
tional separation of powers requirement be- 
cause the appellate review exercised by the 
Appeals Board primarily serves an intra- 
agency purpose of ensuring that initial agency 
decisions comply with law and procedure and 
are supported by substantial evidence, and that 
function does not frustrate or interfere with the 
adjudicative function of the courts; Tennessee’s 
workers’ compensation statutory scheme still 
provides two avenues for judicial review; and a 
party aggrieved by a decision of the Court of 
Workers’ Compensation Claims may still ap- 
peal directly to the Tennessee Supreme Court 
rather than filing an appeal with the Appeals 
Board. Pope v. Nebco of Cleveland, Inc., 585 
S.W.3d 874, 2018 Tenn. LEXIS 146 (Tenn. Jan. 
16, 2018), affd, 585 S.W.3d 874, 2018 Tenn. 
LEXIS 145 (Tenn. Jan. 16, 2018). 


Employer was not required to provide a panel 
of pain management physicians to an employee 
because the finding of the trial court that the 
employee’s treating physician did not make a 
referral for pain management, despite the em- 
ployee’s contention otherwise, was supported 
by a preponderance of the evidence—including 
the testimony of the physician that the physi- 
cian did not believe the pain medicine sought 
by the employee was indicated, saw no reason 
to send the employee for pain management, 
and did not make a referral for pain manage- 
ment. Brantley v. Brantley, — S.W.3d —, 2019 
Tenn. LEXIS 504 (Tenn. Nov. 6, 2019). 

Evidence preponderated in favor of the trial 
court’s holding that an employee did not suffer 
a new injury from incidents with other employ- 
ers because the employee testified that, after 
each incident, her wrist pain eventually re- 
turned to her baseline level on its own; a doctor 
opined that he saw no significant change from 
the employee’s condition before the incidents, 
and each incident resulted only in a temporary 
increase in pain. Paris v. McKee Foods Corp., — 
S.W.3d —, 2021 Tenn. LEXIS 53 (Tenn. Feb. 18, 
2021). 

Evidence did not preponderate against the 
determination that an employee was perma- 
nently and totally disabled because the trial 
court analyzed the trial testimony and medical 
evidence as it related to the employee’s injuries, 
skills, training, education, age, and vocational 
opportunities and accredited the trial testi- 
mony of the employee and a doctor; the em- 
ployer did not present a witness to counter the 
doctor’s testimony that the employee met the 
criteria for sedentary work. Hopper v. UGN, 
Inc., — S.W.3d —, 2021 Tenn. LEXIS 67 (Tenn. ° 
Mar. 26, 2021). 


2. Reversal. 

Chancery court erred in finding that a de- 
ceased employee’s death was compensable be- 
cause the employee’s failure to consume his 
medication in accordance with his doctor’s in- 
structions was an independent intervening 
cause; because the employee failed to take his 
pain medication in accordance with his physi- 
cian’s instructions, which ultimately caused his 
demise, his death was no longer causally re- 
lated to his work-related injury, and his over- 
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dose was an independent intervening cause. 
Kilburn v. Granite State Ins. Co., 522 S.W.3d 
384, 2017 Tenn. LEXIS 198 (Tenn. Apr. 10, 
2017). 

Evidence supported a trial court’s decision 
that the decedent’s illness and death arose out 
of his employment as a mechanic where the 
treating physicians, which included specialists 
in infectious disease, internal medicine, pulmo- 
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nary medicine and critical care, opined that his 
death, more likely than not, was due to work- 
place exposure, the decedent reported breath- 
ing in grout and epoxy type substances at work 
prior to his illness, and lay witnesses confirmed 
dusty work conditions and a rapid decline in 
the decedent’s health. Holbert v. JBM Inc., — 
S.W.3d —, 2017 Tenn. LEXIS 709 (Tenn. Nov. 1, 
2017). 


50-6-225. Submission of claim to court upon failure to agree on com- 
pensation — Special workers’ compensation appeals 
panel — Impasse. [Applicable to injuries occurring prior 


to July 1, 2014.] 


Compiler’s Notes. 
Acts 2004, ch. 962, § 42 provided that: (a) 
The general assembly recognizes that signifi- 
cant cost savings will result from the imple- 
mentation of this bill. It is in the best interest of 
the citizens of Tennessee that the cost savings 
be passed to the entities that have paid faith- 
fully workers’ compensation premiums in order 
to ensure the economic well-being of their em- 
ployees. It is the intent and purpose of the 
general assembly that workers’ compensation 
premiums be adjusted downward within fifteen 
(15) months of July 1, 2004 to reflect the cost 
savings resulting from the provisions of the act. 
If a workers’ compensation policy is subject to 


renewal during the fifteen (15) month period, 
adjustments to the policy may be made at that 
time. 

(b) It is the intent of the general assembly 
that the savings of the act shall routinely be 
reflected in future filings through the advisory 
prospective loss cost filing system, pursuant to 
§§ 56-5-106(b) and 50-6-402. Nothing in this 
section shall be construed as amending or af- 
fecting the procedures for filing and approval of 
rates set forth in title 56, chapter 5. 

The division of workers’ compensation is now 
referred to as the bureau of workers’ compen- 
sation. 


NOTES TO DECISIONS 


ANALYSIS 


6. Jurisdiction and Venue. 
oi Proceedings by Employer. 
18. Evidence. 

20. —Expert Opinions. 

26. —Sufficiency of Evidence. 
27. Notice to Employer. 

29. Burden of Proof. 

. Credits. 

37. Interest on Award. 

41. Appeal and Review. 

48. —Standard of Review. 
50. Exhaustion of Remedies. 


6. Jurisdiction and Venue. 

When the time stamp on an employee’s com- 
plaint seeking workers’ compensation benefits 
was two minutes earlier than the time stamp 
on a benefit review conference report (report), a 
trial court had no jurisdiction to consider the 
complaint because (1) T.C.A. § 50-6- 
225(a)(2)(A) required the parties to exhaust the 
benefit review process before seeking judicial 
review, (2) while the statute did not state ex- 
actly when a benefit review conference was 
deemed exhausted, Tenn. Comp. R. & Regs. 
0800-2-5-.09 stated the date and time noted on 
the report determined when that process was 


exhausted, (3) this regulation had the force of 
law, since the legislature authorized the divi- 
sion (now bureau) of workers’ compensation to 
create a benefit review conference process in 
T.C.A. § 50-6-233(a)(3) and (c)(2), and (4) ex- 
trinsic evidence could not be used to impeach 
the time stamp on the complaint, absent fraud, 
inevitable accident, or surprise, which were not 
shown, as that time stamp was unambiguous, 
so the complaint was filed before the time noted 
on the report, and, as a result, the complaint 
did not invoke the trial court’s jurisdiction. 
Word v. Metro Air Servs., 377 S.W.3d 671, 2012 
Tenn. LEXIS 510 (Tenn. Aug. 21, 2012). 


9. Proceedings by Employer. 

Trial court had two differing accounts of the 
crucial events before it, and had the opportu- 
nity to observe the demeanor of the witnesses, 
and thus the trial court’s determination that 
the employee was credible, and its acceptance 
of his description of events was entitled to 
deference; the evidence did not preponderate 
against the finding that the employee did not 
voluntarily resign and that he was unable to 
return to work as a result of his injury. Collier 
v. McEvoy Funeral Home, Inc., — S.W.3d —, 
2014 Tenn. LEXIS 1042 (Tenn. Dec. 29, 2014), 
affd, — S.W.3d —, 2014 Tenn. LEXIS 1041 
(Tenn. Dec. 29, 2014). 


50-6-225 


18. Evidence. 

Evidence did not preponderate against the 
trial court’s decision to award an employee 
benefits because the trial court considered the 
lay and expert testimony, the factors for assess- 
ing vocational disability, and reached a result 
consistent with the proof, and the employee 
established that his injuries had a rational, 
causal connection to the work; due to his inju- 
ries, the employee was unable to continue 
working, and a doctor testified that because of 
the injury, he was almost crippled. Wilcutt v. 
Cam Elec. Sys., — S.W.3d —, 2014 Tenn. 
LEXIS 595 (Tenn. July 28, 2014), aff'd, — 
S.W.3d —, 2014 Tenn. LEXIS 594 (Tenn. July 
28, 2014). 

Doctor testified that the employee’s symp- 
toms were out of proportion to the physical 
findings, and it could be inferred that the trial 
court did not place great weight on the employ- 
ee’s description of his physical condition, to 
which the court deferred. Permenter v. Briggs 
& Stratton Corp., — S.W.3d —, 2015 Tenn. 
LEXIS 713 (Tenn. Sept. 8, 2015). 


20. —Expert Opinions. 

Evidence did not preponderate against the 
trial court’s decision to base the award of per- 
manent disability benefits on a doctor’s impair- 
ment rating, and thus the award, based on the 
finding that the claimant suffered a seven per- 
cent permanent medical impairment as the 
result of her work-related injury, was affirmed; 
the doctor was certified in orthopedics and 
spoke annually on how to use certain guides in 
performing medical evaluations, he based his 
opinion initially on a review of the claimant’s 
records, but altered his opinion after a personal 
examination of her, and the trial court had the 
chance to compare the findings of each medical 
expert. Payne v. UPS, — S.W.3d —, 2014 Tenn. 
LEXIS 1112 (Tenn. Dec. 30, 2014), affd, — 
S.W.3d —, 2014 Tenn. LEXIS 1109 (Tenn. Dec. 
30, 2014). 

Both doctors opined that the employee’s cu- 
bital tunnel syndrome was related to his work, 
the employer presented no countervailing evi- 
dence, and there was no basis to support a 
conclusion that the evidence preponderated 
against the trial court’s finding on this issue. 
Permenter v. Briggs & Stratton Corp., — 
S.W.3d —, 2015 Tenn. LEXIS 713 (Tenn. Sept. 
8, 2015). 

Based on the record as a whole, the trial 
court did not abuse its discretion by adopting 
one doctor’s cubital tunnel impairment rating 
over that of another doctor. Permenter v. Briggs 
& Stratton Corp., — S.W.3d —, 2015 Tenn. 
LEXIS 713 (Tenn. Sept. 8, 2015). 


26. —Sufficiency of Evidence. 

Evidence was sufficient to support a finding 
of permanent total disability because the trial 
court specifically accredited the employee’s tes- 
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timony as to his own limitations and the state- 
ments he made to the vocational experts, who 
agreed that the employee was unable to return 
to any of his previous employment positions; 
because the employee and vocational experts 
testified at trial, the trial court had a firsthand 
opportunity to assess their credibility. Hamil- 
ton v. Pemberton Truck Lines, Inc., — S.W.3d 
—, 2014 Tenn. LEXIS 564 (Tenn. July 16, 
2014), affd, Hamilton v. Pemberton Trucking 
Lines, Inc., —S.W.3d —, 2014 Tenn. LEXIS 563 


(Tenn. July 16, 2014). 


Trial court did not err in awarding an em- 
ployee additional permanent partial disability 
benefits because its findings complied with 
subsection(d)(2)(B) and provided a sufficient 
basis for the award; the trial court found that 
the employee was not terminated for miscon- 
duct, he could not perform physical labor, he 
had limited range of motion and periodic dis- 
comfort, since his termination the employee 
was employed for four months, earning less 
than half what he was making with the em- 
ployer. Clay v. AT&T Mobility Servs., LLC, — 
S.W.3d —, 2014 Tenn. LEXIS 606 (Tenn. Aug. 8, 
2014), affd, — S.W.3d —, 2014 Tenn. LEXIS 
605 (Tenn. Aug. 8, 2014). 

Evidence did not preponderate against the 
trial court’s finding that an employee’s hip 
injury was compensable because the record did 
not support a conclusion that a requisite causal 
relationship existed between the employee’s 
subsequent jobs and any change in her condi- 
tion; the employee testified that her duties for 
each of her subsequent employers did not in- 
clude the full gamut of potential activities for 
an electrician. Mattox v. Lawson Elec. Co., — 
S.W.3d —, 2014 Tenn. LEXIS 674 (Tenn. Sept. 
25, 2014), aff'd, —S.W.3d —, 2014 Tenn. LEXIS 
673 (Tenn. Sept. 25, 2014). 

Trial court did not err in granting an employ- 
ee’s motion for partial summary judgment con- 
cerning the reason for his termination and in 
awarding additional permanent disability ben- 
efits because the minutes of the employer’s 
board meeting were conclusive evidence of the 
reason for the employee’s termination, the 
parol testimony of some of the board members 
did not create a genuine issue of fact on the 
subject, and the evidence did not preponderate 
against the trial court’s finding on the issue of 
disability. Hensley v. Cocke Farmers Coop., — 
S.W.3d —, 2015 Tenn. LEXIS 351 (Tenn. Apr. 
27, 2015), aff'd, —S.W.3d —, 2015 Tenn. LEXIS 
352 (Tenn. Apr. 27, 2015). 

Evidence did not preponderate against the 
trial court’s finding that an employee sustained 
a compensable injury to her hip where a treat- 
ing physician provided a form stating that the 
hip condition was related to her work injury, 
the evaluating physician testified that the work 
injury caused a worsening of preexisting labral 
damage, and the employer presented no evi- 
dence that the work injury caused only a tem- 
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porary aggravation of the hip. Alford v. HCA 
_ Health Servs., — S.W.3d —, 2015 Tenn. LEXIS 
1057 (Tenn. Dec. 15, 2015). 

Although the employee’s proof of causation 
was uncertain, the evidence did not preponder- 
ate against the finding that a nerve dysfunction 
was related to the surgery and subsequent 
nerve blocks where the trial court specifically 
accredited the employee’s testimony that her 
symptoms began after two nerve block injec- 
tions and continued to the day of trial, her 
reports of the symptoms to the various physi- 
cians were consistent over time, and the evalu- 
ating physician found that the symptoms fol- 
lowed certain dermatomes, and he considered it 
unlikely that even a sophisticated patient could 
have deliberately misrepresented such symp- 
toms. Alford v. HCA Health Servs., — S.W.3d 
—, 2015 Tenn. LEXIS 1057 (Tenn. Dec. 15, 
2015). 


27. Notice to Employer. 

Trial court properly dismissed an employee’s 
workers’ compensation claim because the em- 
ployee failed to provide notice of her injury; 
there was nothing to suggest that any of the 
officials present knew or should have known 
that the employee had sustained an injury, and 
the evidence did not preponderate against the 
trial court’s implicit finding that a telephone 
call the employee’s her primary care physician 
made to the employer failed to provide the 
employer with actual knowledge of the injury. 
Nuchols v. Blount County, — S.W.3d —, 2014 
Tenn. LEXIS 667 (Tenn. Sept. 19, 2014), affd, 
— §.W.3d —, 2014 Tenn. LEXIS 672 (Tenn. 
Sept. 19, 2014). 


29. Burden of Proof. 

Independent review of the medical evidence 
led to the conclusion that the employee failed to 
sustain his burden of proof that a causal rela- 
tionship existed between his work for the em- 
ployer during the period of January through 
April of 2008 and the carpal tunnel syndrome 
diagnosed in April 2009. Permenter v. Briggs & 
Stratton Corp., — S.W.3d —, 2015 Tenn. LEXIS 
713 (Tenn. Sept. 8, 2015). 


36.5. Credits. 

Employee was totally disabled by his spinal 
injuries from August 12, 2011 through Febru- 
ary 6, 2012, and thus the evidence preponder- 
ated in favor of the trial court’s determination 
that the employer was not entitled to the re- 
quested credit for the temporary total disability 
payments made after August 22, 2011. Collier v. 
McEvoy Funeral Home, Inc., — S.W.3d —, 2014 
Tenn. LEXIS 1042 (Tenn. Dec. 29, 2014), affd, 
— §.W.3d —, 2014 Tenn. LEXIS 1041 (Tenn. 
Dec. 29, 2014). 


37. Interest on Award. 
Nothing reflected that any dispute regarding 
post-judgment interest was raised in the trial 
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court, and if such a dispute was to arise, it was 
to be presented to and addressed by the trial 
court. Collier v. McEvoy Funeral Home, Inc., — 
S.W.3d —, 2014 Tenn. LEXIS 1042 (Tenn. Dec. 
29, 2014), affd, —S.W.3d —, 2014 Tenn. LEXIS 
1041 (Tenn. Dec. 29, 2014). 


41. Appeal and Review. 

In a workers’ compensation case, the trial 
court did not err in entering a judgment in the 
employer’s favor finding that the employee did 
not sustain a compensable injury but only ag- 
gravated a pre-existing condition because the 
record clearly reflected that the employee had 
end-stage arthritis of both knees; knee replace- 
ment surgery had been recommended to her as 
early as 2005, nearly four years before the 
event at issue in the current case; the condition 
was not asymptomatic, as she had received 
medical treatment for it; and two doctors both 
expressed the opinion that the work accident 
caused only a temporary exacerbation of the 
pre-existing arthritic condition. Poindexter v. 
Roadway Express, — S.W.3d —, 2014 Tenn. 
LEXIS 695 (Tenn. Sept. 29, 2014), affd, — 
S.W.3d —, 2014 Tenn. LEXIS 678 (Tenn. Sept. 
29, 2014). 

Evidence did not preponderate against the 
trial court’s finding that the employee did not 
suffer a compensable injury, as there was no 
objective evidence that he suffered an acute 
injury on either of two dates that aggravated or 
exacerbated his preexisting degenerative disc 
disease. Gamble v. Mid-State Indus. Supply, — 
S.W.3d —, 2015 Tenn. LEXIS 733 (Tenn. Sept. 
3, 2015), affd, Gamble v. Mid-State Indus. 
Supply, — S.W.3d —, 2015 Tenn. LEXIS 732 
(Tenn. Sept. 3, 2015). 


48. —Standard of Review. 

Trial court had two differing accounts of the 
crucial events before it, and had the opportu- 
nity to observe the demeanor of the witnesses, 
and thus the trial court’s determination that 
the employee was credible, and its acceptance 
of his description of events was entitled to 
deference; the evidence did not preponderate 
against the finding that the employee did not 
voluntarily resign and that he was unable to 
return to work as a result of his injury. Collier 
v. McEvoy Funeral Home, Inc., — $.W.3d —, 
2014 Tenn. LEXIS 1042 (Tenn. Dec. 29, 2014), 
affd, — S.W.3d —, 2014 Tenn. LEXIS 1041 
(Tenn. Dec. 29, 2014). 

Trial court was presented with conflicting 
expert medical opinions, all of which were 
based on a combination of known facts, as- 
sumptions, and medical uncertainties, plus the 
employee had no medical history of pulmonary 
issues, cigarette smoking, or lung-related ill- 
ness prior to being exposed to fumes from a 
chemical fungicide while at work; all reason- 
able doubts as to the causation of an injury and 
whether the injury arose out of employment 
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were to be resolved in favor of the employee, 
and thus the judgment in the employee’s favor 
was affirmed. Peek v. Tri-green Equip., LLC, — 
S.W.3d —, 2014 Tenn. LEXIS 1111 (Tenn. Dec. 
30, 2014), affd, Peek v. Tri-Green Equip., LLC, 
— §.W.3d —, 2014 Tenn. LEXIS 1108 (Tenn. 
Dec. 30, 2014). 

Evidence did not preponderate against the 
conclusion that the employee sustained a per- 
manent anatomical impairment and vocational 
disability as a result of high levels of noise, and 
although the American Medical Association 
Guides do not address the effect of hearing loss 
at levels higher than 3000 hertz, there was 
support for the determination that expert tes- 
timony established a means to do so; the trial 
court accepted both the method the doctor used 
to ascertain hearing impairment at the higher 
frequencies and the employee’s testimony that 
his hearing loss affected his ability to hear 
normal speech, and sufficient evidence sup- 
ported the award. Lambdin v. Goodyear Tire & 
Rubber Co., 468 S.W.3d 1, 2015 Tenn. LEXIS 94 
(Tenn. Jan. 29, 2015). 

Employee claimed that the trial court erred 
by finding him not credible and consequently 
finding that there was no exacerbation of his 
preexisting back injury, but despite the defer- 
ential standard of review for live testimony, the 
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court still had to independently assess the 
preponderance of the evidence, and the evi- 
dence did not preponderate against the trial 
court’s findings on the employee’s credibility, in 
part as multiple doctors found signs of symp- 
tom magnification or malingering. Gamble v. 
Mid-State Indus. Supply, — S.W.3d —, 2015 
Tenn. LEXIS 733 (Tenn. Sept. 3, 2015), affd, 
Gamble v. Mid-State Indus. Supply, — S.W.3d 
—, 2015 Tenn. LEXIS 732 (Tenn. Sept. 3, 2015). 


50. Exhaustion of Remedies. 

Trial court lacked subject matter jurisdiction 
over a workers’ compensation complaint since 
an employee failed to exhaust her administra- 
tive remedies as required by T.C.A. §§ 50-6- 
203(a) and 50-6-225(a)(1) as she bypassed the 
benefit review conference process after the Ten- 
nessee Department of Labor (TDOL) did not act 
promptly on her request for assistance under 
T.C.A. § 50-6-238; the employee had alterna- 
tives other than filing suit to prompt TDOL to 
act, including additional contact with the spe- 
cialist, contact with the Administration of the 
Tennessee Division (now Bureau) of Workers 
Compensation, or, as a last resort, filing a 
mandamus action. Chapman v. Davita, Inc., 
380 S.W.3d 710, 2012 Tenn. LEXIS 643 (Tenn. 
Sept. 21, 2012). 


50-6-226. Fees of attorneys and physicians, and hospital charges. 


(a)(1) The fees of attorneys for services to employees under this chapter, shall 
be subject to the approval of the workers’ compensation judge before which — 
the matter is pending, as appropriate; provided, that no attorney’s fees to be 
charged employees shall be in excess of twenty percent (20%) of the amount 
of the recovery or award to be paid by the party employing the attorney. The 
department shall deem the attorney’s fee to be reasonable if the fee does not 
exceed twenty percent (20%) of the award to the injured worker, or, in cases 
governed by § 50-6-207(4), twenty percent (20%) of the first four hundred 
fifty (450) weeks of the award. All attorney’s fees for attorneys representing 
employers shall be subject to review for reasonableness of the fee and shall 
be subject to approval by a workers’ compensation judge when the fee 
exceeds ten thousand dollars ($10,000). 

(2)(A) Medical costs that have been voluntarily paid by the employer or its 

insurer shall not be included in determining the award for purposes of 

calculating the attorney’s fee. 

(B) [Deleted by 2013 amendment, effective July 1, 2014.] 

(C) In cases that proceed to trial, an employee’s attorney shall file an 
application for approval of a proposed attorney’s fee. Where the award of 
an attorney’s fee exceeds ten thousand dollars ($10,000), the court shall 
make specific findings as to the factors that justify the fee as provided in 
Tennessee Supreme Court Rule 8, RPC 1.5. 

(D) The final order or settlement in all workers’ compensation cases 
shall set out the attorney portion of the award in both dollar and 
percentage terms and the required findings. 
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(3) In accident cases that result in death of an employee, the plaintiff's 
attorney's fees shall not exceed reasonable payment for actual time and 
expenses incurred when the employer makes a voluntary settlement offer in 
writing to dependents or survivors eligible under § 50-6-210 within thirty 
(30) days of the employee’s death if the employer offers to provide the 
dependents or survivors with all the benefits provided under this chapter. 
The approving authority shall review and approve the settlements on an 
expedited basis. 

(4) The fees of physicians and charges of hospitals for services to employees 
under this chapter, shall be subject to the approval of the administrator or the 
court before which the matter is pending, as appropriate, as provided in this 
subdivision (a)(4). Unless a medical fee or charge is contested, the department 
shall deem it to be reasonable. If a fee or charge is contested, the department 
shall permit a party to seek review only of the contested fee or charge in any 
court with jurisdiction to hear a matter pursuant to § 50-6-237. A court may 
review the case solely for the purpose of approving the fees and charges that 
are reasonable. 

(b) The charging or receiving of any fee by an attorney in violation of 
subsection (a) shall be deemed unlawful practice and render the attorney liable 
to disbarment; and, further, the attorney shall forfeit double the entire amount 
retained by the attorney, to be recovered as in case of debt by the injured 
person or the injured person’s creditor. 

(c)(1) The fees charged to the claimant by the treating physician or a 

specialist to whom the employee was referred for giving testimony by oral 

deposition relative to the claim shall, unless the interests of justice require 
otherwise, be considered a part of the costs of the case, to be charged against 
the employer when the employee is the prevailing party. 

(2) The workers’ compensation judge shall have the discretion to determine 
the reasonableness of the fee charged by any physician pursuant to this 
subsection (c). 

(3) This subsection (c) applies only to workers’ compensation actions 
arising on or after July 1, 1988. 

(d)(1) In addition to attorneys’ fees provided for in this section, the court of 

workers’ compensation claims may award reasonable attorneys’ fees and 

reasonable costs, including, but not limited to, reasonable and necessary 
court reporter expenses and expert witness fees for depositions and trials, 
incurred when the employer: 

(A) Fails to furnish appropriate medical, surgical, and dental treatment 
or care, medicine, medical and surgical supplies, crutches, artificial 
members, and other apparatus to an employee provided for in a settle- 
ment, expedited hearing order, compensation hearing order, or judgment 
under this chapter; or 

(B) Wrongfully denies a claim or wrongfully fails to timely initiate any 
of the benefits to which the employee or dependent is entitled under this 
chapter, including medical benefits under § 50-6-204, temporary or per- 
manent disability benefits under § 50-6-207, or death benefits under 
§ 50-6-210 if the workers’ compensation judge makes a finding that the 
benefits were owed at an expedited hearing or compensation hearing. For 
purposes of this subdivision (d)(1)(B), “wrongfully” means erroneous, 
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incorrect, or otherwise inconsistent with the law or facts. 
(2) Subdivision (d)(1)(B) applies to injuries that occur: 
(A) Between July 1, 2016, and June 30, 2020; and 
(B) Between July 1, 2021, and June 30, 2023. 

(e) A health care provider shall not employ a collection agency or make a 
report to a credit bureau concerning a private claim against an employer for all 
or part of the costs of medical care provided to an employee that are not paid 
by the employer’s workers’ compensation insurer without having first given 
notice of the dispute to the medical payment committee. The medical director 


may include the insurer in the administrative process. 


History. 

Acts 1919; ch. 123,. § 33;. Shan. Supp., 
§ 3608a183; Code 1932, §§ 6886, 6887; Acts 
1957, ch. 121, § 1; 1963, ch. 333, § 2; impl. am. 
Acts 1980, ch. 534, § 1; T.C.A. (orig. ed.), §§ 50- 
1019, 50-1020; Acts 1988, ch. 865, §§ 1-3; 1996, 
ch. 944, § 17; 1999, ch. 520, § 41; 2008, ch. 112, 
$4. 2007, ch. 300; §§ 2, 3;,2013, ch.. 282, § 1; 
2013, ch. 289, § 61-64; 2016, ch. 816, § 6; 2016, 
ch! 1056812712018 )fch? T5778 pis; 202 Tick, 
Tae aS tel 


Compiler’s Notes. 

Acts 2016, ch. 1056, § 6 provided that § 2 of 
the act, which amended this section, shall ap- 
ply to injuries that occur on or after July 1, 
2016. 

Acts 2018, ch. 757, § 4 provided that the act, 
which amended this section, shall apply to 
injuries occurring on or after April 18, 2018. 


Amendments. 

The 2016 amendment by ch. 816 inserted “, 
expedited hearing order, compensation hearing 
order, or” near the end of (d). 

The 2016 amendment by ch. 1056, in (d), 
divided and redesignated former (d) as the 
present introductory language of (1) and as 
present (1)(A) by substituting “when the em- 
ployer: (A) Fails to furnish” for “when the 
employer fails to furnish”; in the present intro- 
ductory language of (1), deleted “any” preceding 
the first instance of “attorney’s fees” and in- 
serted “reasonable” preceding “attorney’s fees 
and reasonable costs”; inserted “, expedited 
hearing order, compensation hearing order,” 


near the end of present (1)(A); and added (1)(B) 
and (2). 

The 2018 amendment, in (d), inserted “, but 
not limited to,” in the introductory language of 
(1); rewrote (1)(B) which read: “Wrongfully de- 
nies a claim by filing a timely notice of denial, 
or fails to timely initiate any of the benefits to 
which the employee is entitled under this chap- 
ter, including medical benefits under § 50-6- 
204 or temporary or permanent disability ben- 
efits under § 50-6-207, if the workers’ 
compensation judge makes a finding that such 
benefits were owed at an expedited hearing or 
compensation hearing.”; and substituted “June 
30, 2020” for “June 30, 2018” at the end of (2). 

The 2021 amendment rewrote (d)(2) which 
read: “Subdivision (d)(1)(B) shall apply to inju- 
ries that occur on or after July 1, 2016, but shall 
not apply to injuries that occur after June 30, 
2020.” 


Effective Dates. 
Acts 2016, ch. 816, § 11. April 14, 2016. 
Acts 2016, ch. 1056, § 6. July 1, 2016. 
Acts 2018, ch. 757, § 4. April 18, 2018. 
Acts 2021, ch. 152, § 2. July 1, 2021. 


Workers’ Compensation Appeals Board 
Decisions. 

The trial court abused its discretion in order- 
ing an employer to pay an employee’s attorney’s 
fees at an interlocutory stage of the case based 
on the employer’s purported wrongful denial of 
the claim and/or its erroneous failure to timely 
initiate workers’ compensation benefits. Travis 
v. Carter Express, Inc., 2019 TN Wrk Comp App 
Bd LEXIS 25. 


NOTES TO DECISIONS 


1. Contested Medical Expenses. 

Trial court erred in ordering the employer to 
pay the decedent’s medical expenses into the 
registry of the court, from which medical pro- 
viders could seek payment, with the attorneys 


of the decedent’s wife collecting 20 percent of 
said fund, as such an arrangement was imper- 
missible under T.C.A. § 50-6-226(a). Holbert v. 
JBM Inc., — 8.W.3d —, 2017 Tenn. LEXIS 709 
(Tenn. Nov. 1, 2017). 
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50-6-227. Alien dependents of deceased employee — Payment to con- 
sular officer or representative — Bond — List of depen- 
dents. [Applicable to injuries occurring prior to July 1, 


2014.] 


Compiler’s Notes. 
Acts 2004, ch. 962, § 42 provided that: (a) 
The general assembly recognizes that signifi- 
cant cost savings will result from the imple- 
mentation of this bill. It is in the best interest of 
the citizens of Tennessee that the cost savings 
be passed to the entities that have paid faith- 
fully workers’ compensation premiums in order 
to ensure the economic well-being of their em- 
ployees. It is the intent and purpose of the 
general assembly that workers’ compensation 
premiums be adjusted downward within fifteen 
(15) months of July 1, 2004 to reflect the cost 


Savings resulting from the provisions of the act. 
If a workers’ compensation policy is subject to 
renewal during the fifteen (15) month period, 
adjustments to the policy may be made at that 
time. 

(b) It is the intent of the general assembly 
that the savings of the act shall routinely be 
reflected in future filings through the advisory 
prospective loss cost filing system, pursuant to 
§§ 56-5-106(b) and 50-6-402. Nothing in this 
section shall be construed as amending or af- 
fecting the procedures for filing and approval of 
rates set forth in title 56, chapter 5. 


50-6-229. Commutation to lump sum payment with consent of court. 


(a) The amounts of compensation payable periodically under this chapter 
may be commuted to one (1) or more lump sum payments. These may be 
commuted upon motion of any party subject to the approval of the court of 
workers’ compensation claims. No agreed stipulation or order or any agree- 
ment by the employer and employee or any other party to the proceeding shall 
be a prerequisite to the court’s approval or disapproval of the award being paid 
in one (1) or more lump sum payments. In making the commutation, the lump 
sum payment shall, in the aggregate, amount to a sum of all future install- 
ments of compensation. No settlement or compromise shall be made except on 
the terms provided in this chapter. In determining whether to commute an 
award, the trial court shall consider whether the commutation will be in the 
best interest of the employee, and the court shall also consider the ability of the 
employee to wisely manage and control the commuted award, regardless of 
whether special needs exist. Attorneys’ fees may be paid as a partial lump sum 
from any award when approved and ordered by the trial judge. 

(b) All settlements of compensation by agreement of the parties and all 
awards of compensation made by the court of workers’ compensation claims, 
when the amount paid or to be paid in settlement or by award does not exceed 
the compensation for twenty-six (26) weeks of disability, shall be final and not 
subject to readjustment. 

(c) All amounts paid by the employer and received by the employee or the 
employee’s dependents, by lump sum payments, shall be final, but the amount 
of any award payable periodically for more than twenty-six (26) weeks may be 
modified as follows: 

(1) At any time by agreement of the parties and approval by the court; or 

(2) If the parties do not agree, then at any time after twenty-six (26) weeks 
from the date of the award, either party may file an application to the court 
of workers’ compensation claims, on the ground of increase or decrease of 
incapacity due solely to the injury. 
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History. Amendments. 

Acts 1919, ch. 123, § 36; Shan. Supp., The 2016 amendment substituted “the court 
§ 3608a186; Code 1932, § 6890; Acts 1947, ch. of workers’ compensation claims” for “the cir- 
139, § 12; C. Supp. 1950, § 6890; Acts 1971, ch. cuit, chancery or criminal court” at the end of 
300, § 2; 1979, ch. 295, § 1; impl. am. Acts the second sentence of (a). 
1980, ch. 534, § 1; T.C.A. (orig. ed.), § 50-1023; 
Acts 1983, ch. 217, § 5; 1985, ch. 393, § 16; Effective Dates. 
1990, ch. 843, § 1; 1992, ch. 900, § 25; 1999, ch. Acts 2016, ch. 816, § 11. April 14, 2016. 
520, § 41: 2013, ch. 289, §§ 67, 68; 2016, ch. 
816, § 7. 


50-6-229. Commutation to lump sum payment with consent of court. 
[Applicable to injuries occurring prior to July 1, 2014.] 


Compiler’s Notes. referred to as the bureau of workers’ compen- 
The division of workers’ compensation is now _ sation. 


50-6-232. Present value of future installments — Deposit in trust 
releasing employer — Trustee to make payments. 


(a) Any time after the amount of any award has been agreed upon by the 
parties, or found and ordered by the court, a sum of all future installments of | 
compensation may, where death or the nature of the injury renders the amount | 
of future payments certain, by leave of court, be paid by the employer to any 
savings bank or trust company of this state to be approved and designated by 
the court, and the sum, together with all interest on the sum, shall be held in 
trust for the employee or the dependents of the employee who shall have no 
further recourse against the employer. 

(b) The payment of the sum by the employer evidenced by the receipts of the 
trustee, which shall be filed with the bureau, shall constitute satisfaction of the 
award by the employer. 

(c) Payments from the fund shall be made by the trustee in the same 
amounts and at the same time as are required of the employer until the fund 
interest is exhausted. 

(d) In the appointment of the trustee, preference shall be given, in the 
discretion of the court of workers’ compensation claims, to the choice of the 


injured employee or the dependent of the deceased employee, as the case may 
be. 





History. Amendments. 

Acts 1919, ch. 123, § 39; impl. am. Acts 1923, The 2015 amendment substituted “bureau” | 
ch. 7, §8§ 55,56; Shan. Supp., § 3608a189; Code for “division” in (b). 
1932, § 6893; Acts 1971, ch. 300, § 3; impl. am. . 
Acts 1980, ch. 534, § 1; T.C.A. (orig. ed.), § 50- Effective Dates. , 
1026; Acts 1985, ch. 398, § 21; 2013, ch. 289, Acts 2015, ch. 341, § 19. May 4, 2015. 
$371.72; 2015, che 341, 815. 








50-6-232. Present value of future installments — Deposit in trust 
releasing employer — Trustee to make payments. | 
[Applicable to injuries occurring prior to July 1, 2014.] 








Compiler’s Notes. referred to as the bureau of workers’ compen- 
The division of workers’ compensation is now _ sation. | 
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50-6-233. Enforcement powers of administrator — Promulgation of 


rules and regulations to implement chapter. 


(a)(1) There is conferred upon the administrator the power to enforce this 
chapter that relate to the assurance of payments of the awards under this 
chapter. 

(2) In no event shall the bureau of workers’ compensation charge a fee or 
impose a cost for any necessary or required forms needed to process a workers’ 
compensation claim. 

(b) [Deleted by 2017 amendment.] 

(c) In addition to the rulemaking authority granted in § 50-6-118, and 
subsection (a), the administrator or the commissioner of commerce and 
insurance, as appropriate, may promulgate rules and regulations implement- 
ing this chapter. The rules and regulations shall be promulgated pursuant to 


the Uniform Administrative Procedures Act, compiled in title 4, chapter 5. 


History. 

Acts 1919, ch. 123, § 46; impl. am. Acts 1923, 
ch. 7, §§ 2, 50; Shan. Supp., § 3608a196; Code 
1932, § 6900; Acts 1941, ch. 90, § 12; C. Supp. 
1950, § 6900; Acts 1972, ch. 699, § 5; impl. am. 
Acts 1980, ch. 534, § 1; T.C.A. (orig. ed.), § 50- 
1028; Acts 1983, ch. 215, § 3; 1992, ch. 900, 
§ 3; 1999, ch. 242,§ 2; 1999, ch. 265, § 3; 1999, 
ch. 520, § 41, 2006, ch. 687, § 1; 2013, ch. 289, 
m 73; 20tp, ch. 341.8 15:'2017; ch. 344, § 8: 


Amendments. 
The 2015 amendment substituted “bureau” 
for “division” in (a)(2) and (b). 


The 2017 amendment deleted (b) which read: 

“(b) The administrator shall cause the bu- 
reau of workers’ compensation to refer all fea- 
sible cases for vocational rehabilitation to the 
department of education.” 


Effective Dates. 
Acts 2015, ch. 341, § 19. May 4, 2015. 
Acts 2017, ch. 344, § 12. May 9, 2017. 


50-6-233. Enforcement power of commissioner — Referral of voca- 
tional rehabilitation cases — Promulgation of rules and 
regulations to implement chapter. [Applicable to inju- 
ries occurring prior to July 1, 2014.] 


_ Compiler’s Notes. 
The division of workers’ compensation is now 


referred to as the bureau of workers’ compen- 
sation. 


50-6-235. Depositions by physicians — Written medical report — Ad- 
missibility — Schedule for charges. 


Workers’ Compensation Appeals Board 


_ Decisions. 


An employee, a lineman, was injured when a 
pole fell from a trailer and struck him on the 
back, causing him to fall and hit his head. The 
employer provided medical treatment for the 
-employee’s back injury but denied that his 
complaints of headaches were causally related 
to the work accident. The employer filed an 
' objection to the use of a doctor’s Standard Form 
Medical Report (C-32) in lieu of a deposition. 
The trial court admitted the C-32 over the 


the C-32 was deficient because it failed to 
include all the required information, and that 
the court failed to make findings establishing 
good cause for excusing the employee's failure 
to file medical records prior to the hearing. 
First, the employee’s indication on his request 
for expedited hearing that the doctor would 
appear "via C-32" was sufficient to put the 
employer on notice that the employee intended 
to rely on the document. Second, other than 
asserting that it did not receive adequate notice 
of the employee’s intent to use the C-32 at the 


expedited hearing, the employer did not raise 
any issue in the trial court concerning whether 
the C-32 met the statutory requirements. Such 


\ objection of the employer. On appeal, the em- 
| ployer argued that the employee gave inad- 
» equate notice of his intent to use the C-32, that 


50-6-235 


issues were therefore waived. Third, while it is 
true that the employee failed to file any docu- 
mentation other than his own affidavit to sup- 
port his claim, the employer elected to file the 
employee’s medical records. Thus, the record 
contained the employee’s treatment records 
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and a doctor’s report and C-32, and these re- 
cords provided an adequate basis for the trial 
court’s decision. Smith v. Galloway Construc- 
tion, LLC, 2019 TN Wrk Comp App Bd LEXIS 
70. 


50-6-235. Depositions by physicians — Written medical report — Ad- 
missibility — Schedule for charges. [Applicable to inju- 
ries occurring prior to July 1, 2014.] 


NOTES TO DECISIONS 


1. Medical Reports. 

Trial court did not err in excluding, as inad- 
missible hearsay, a note attached to the Form 
C-32 prepared by the employee’s original treat- 
ing physician because the note did not strictly 


but was prepared in response to questions 
posed to him by or on behalf of the employer 
subsequent to his preparation of the Form 
C-32. Cowan v. Knox Cnty., — S.W.3d —, 2016 
Tenn. LEXIS 121 (Tenn. Feb. 24, 2016), aff'd, — 


meet the requirements of the statute and was 
inadmissible; the note was not prepared by the 
treating physician as a part of the Form C-32 


S.W.3d —, 2016 Tenn. LEXIS 120 (Tenn. Feb. 
24, 2016). 


50-6-236. Workers’ compensation mediators program. 


(a) The administrator shall establish a workers’ compensation mediators 
program to assist injured or disabled employees, persons claiming death 
benefits, employers and other persons in protecting their rights, resolving 
disputes, and obtaining information pertinent to workers’ compensation laws 
and practices. 

(b) In accordance with rules adopted by the administrator, the mediator 
shall conduct alternative dispute resolution and the mediator shall: 

(1) Mediate all disputes between the parties related to the resolution of a 
claim for workers’ compensation benefits and assist in the adjustment of 
claims consistent with this chapter and the policies of the administrator; 

(2) Thoroughly inform all parties of their rights and responsibilities under 


this chapter, including the right of any party to be represented by an attorney 


of the party’s choice; 

(3) Accept all documents and information presented to the bureau relating 
to the employee’s wages, medical condition, and any other information 
pertinent to the resolution of disputed issues and include them in the claim 
file; and 

(4) If the parties reach a full and final settlement, the mediator shall 

reduce the settlement to writing and each party, or their representative, shall 
sign. Any settlement reached during alternative dispute resolution proceed- 
ings shall not become effective, until it has been approved by a workers’ 
compensation judge in accordance with the procedure provided in this 
chapter. 
(c)(1) When mediation is held, a person representing the employee and the 
employer, or the employer’s insurer, with the authority to settle, shall 
attend. It shall not be required that the state or its representative who 
attends mediation have final settlement authority. Parties entering into 
mediation shall be prepared to mediate all disputed issues at the beginning 
of mediation and shall mediate all issues in good faith. 
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(2) When a mediator determines that a party is not prepared to mediate as 
required or believes a party is not mediating in good faith, the mediator shall 
include comments to that effect in the dispute certification notice. 

(3) The administrator is authorized to promulgate rules to effectuate the 
purposes of this subsection (c) in accordance with the Uniform Administra- 
tive Procedures Act, compiled in title 4, chapter 5. The violation of those rules 
or this subsection (c) may subject the party or their representative to a civil 
penalty of not less than fifty dollars ($50.00) or more than five thousand 
dollars ($5,000). 

(d)(1) If the parties are unable to reach settlement of any disputed issues, the 

mediator shall issue a written dispute certification notice setting forth all 

unresolved issues for hearing before a workers’ compensation judge. 

(2) The dispute certification shall be issued on a form prescribed by the 
administrator and signed by the assigned workers’ compensation mediator 
who shall distribute a copy of the signed dispute certification notice to all 
parties in accordance with rules adopted by the administrator. 

(3)(A) No party is entitled to a hearing before a workers’ compensation 

judge to determine temporary or permanent benefits or to resolve a 

dispute over the terms of an agreed settlement of a workers’ compensation 

claim, unless a workers’ compensation mediator has issued a dispute 
certification notice setting forth the issues for adjudication by a workers’ 
compensation judge. 

(B) Within five (5) business days after a copy of the dispute certification 
notice signed by the mediator has been distributed to the parties, any 
party may, on no more than one (1) occasion for each notice, present a 
written request that the contents of the dispute certification notice be 
amended to the mediator who presided over the alternative dispute 
resolution proceeding. 

(C) If a written request to amend the dispute certification notice is 
presented to the mediator before the expiration of the five (5) business day 
period provided in subdivision (d)(3)(B), the mediator shall, within three 
(3) business days after the initial five (5) business day period ends, issue 
an amended dispute certification notice. If no amended dispute certifica- 
tion notice is signed by the mediator and distributed to the parties, the 
initial dispute certification notice distributed to the parties pursuant to 
subdivision (d)(3) shall remain in effect. 

(e) A workers’ compensation mediator shall not be an advocate for either 
| party and shall mediate all issues without favor or presumption for or against 
either party. A mediator shall have no authority to order the provision of 
_workers’ compensation benefits. 

(f) Any person employed as a workers’ compensation mediator shall not 
engage in mediation, litigation, or determination of workers’ compensation 
claims outside of the workers’ compensation mediator’s duties as a workers’ 

- compensation mediator. 

(g) If, following a request by the mediator, a party fails to produce docu- 
ments, to cooperate in scheduling mediation, or to provide a representative 
authorized to settle a matter in attendance at mediation, then the mediator 
| may issue a dispute certification notice and include a statement detailing the 
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party’s failure to cooperate, produce documents or to ensure attendance of a 
representative authorized to settle the claim. On the motion of either party or 
on the workers’ compensation judge’s motion, a workers’ compensation judge is 
authorized, but not required, to hold a hearing on the failure to produce 
documents requested by the mediator, to cooperate in scheduling and to 
provide a representative who possessed settlement authority. If the workers’ 


compensation judge determines that the failure lacked good cause or resulted 


from bad faith, then the workers’ compensation judge may assess the offending © 


party who failed to take the requested action with attorney’s fees and costs 
related only to the mediation and the hearing. The administrator is authorized 
to promulgate rules to effectuate the purposes of this subsection (g) in 
accordance with the Uniform Administrative Procedures Act. 


Effective Dates. 
Acts 2015, ch. 341, § 19. May 4, 2015. 


History. 

Acts 1992, ch. 900, § 11; 1996, ch. 944, §§ 19, 
20; 1999, ch. 242, § 1; 1999, ch. 520, § 41; 
2004, ch. 962, §§ 18, 19; 2005, ch. 390, § 8; 
2013, ch. 289, § 76; 2015, ch. 341, § 15. 


Amendments. 
The 2015 amendment substituted “bureau” 
for “division” in (b)(3). 


50-6-236. Workers’ compensation specialists. [Applicable to injuries © 


occurring prior to July 1, 2014.] 


Compiler’s Notes. 

Acts 2004, ch. 962, § 42 provided that: (a) 

The general assembly recognizes that signifi- 
cant cost savings will result from the imple- 
mentation of this bill. It is in the best interest of 
the citizens of Tennessee that the cost savings 
be passed to the entities that have paid faith- 
fully workers’ compensation premiums in order 
to ensure the economic well-being of their em- 
ployees. It is the intent and purpose of the 
general assembly that workers’ compensation 
premiums be adjusted downward within fifteen 
(15) months of July 1, 2004 to reflect the cost 
savings resulting from the provisions of the act. 
If a workers’ compensation policy is subject to 


renewal during the fifteen (15) month period, 


adjustments to the policy may be made at that | 


time. 
(b) It is the intent of the general assembly 


that the savings of the act shall routinely be : 








reflected in future filings through the advisory | 


prospective loss cost filing system, pursuant to 


8§ 56-5-106(b) and 50-6-402. Nothing in this | 


section shall be construed as amending or af- 
fecting the procedures for filing and approval of 
rates set forth in title 56, chapter 5. 


The division of workers’ compensation is now | 


referred to as the bureau of workers’ compen- 
sation. 


50-6-237. Court of workers’ compensation claims. 


There is created the court of workers’ compensation claims in the bureau of 


workers’ compensation, which shall have original and exclusive jurisdiction 
over all contested claims for workers’ compensation benefits when the date of 
the alleged injury is on or after July 1, 2014. The administrator shall have sole 
administrative authority over the court including authority to appoint, and to 
remove, workers’ compensation judges. The administrator shall promulgate 
rules and regulations consistent with this chapter in order to fulfill the 
purposes of this chapter in an orderly and efficient manner. 


History. 


Acts 1992, ch. 900, § 12; 2001, ch. 244,§ 1; 341, § 15. 








2007, ch. 513, § 2; 2013, ch. 289, § 78; 2015, ch. 





155 


Amendments. 
The 2015 amendment substituted “bureau” 
for “division” in the first sentence. 


Effective Dates. 
Acts 2015, ch. 341, § 19. May 4, 2015. 


Workers’ Compensation Appeals Board 
Decisions. 

An employee filed a petition alleging she 
suffered a mental injury as a result of work- 
related events in which she experienced un- 
usual traumatic stimuli while working as a 
forensics technician for the employer. The em- 
ployer filed a motion for summary judgment, 
asserting that, even if a mental injury occurred, 
the employee failed to file her claim within the 
applicable statute of limitations. The employee 
responded by asserting that the statute of limi- 
tations was tolled, when she discovered her 
mental condition was causally related to her 
employment, or, alternatively, that her mental 
injury is a gradual injury to which the "last day 
worked" rule applies. At a hearing addressing 
the employer’s motion, the parties agreed that 
the specific incidents the employee alleged to 
have precipitated her mental injury occurred in 
2011 or earlier, prompting the trial court to 
question whether it had jurisdiction over the 
case. However, the court declined to rule on the 
jurisdiction issue, focusing instead on whether 
a genuine issue of material fact existed that 
precluded summary judgment. The trial court 
_ denied the employer’s motion, concluding there 
was a disputed factual issue concerning when 
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the employee knew or should have known that 
she suffered an injury. The employer has ap- 
pealed. The trial court erred in ruling on the 
summary judgment motion prior to determin- 
ing whether the court had subject matter juris- 
diction. Thus, the trial court’s order denying 
employer’s summary judgment motion was va- 
cated, and the case was remanded for the trial 
court to determine whether subject matter ju- 
risdiction exists. Nickerson v. Knox County 
Government, 2020 TN Wrk Comp App Bd 
LEXIS 18. 

An employee asserted he had numerous 
medical conditions caused by workplace expo- 
sures to asbestos, lead, and other toxins over a 
twenty-nine year employment period. The em- 
ployer denied the claim, asserting there was no 
proof that occupational exposures to any toxins 
were the primary cause of any of the employee’s 
alleged medical conditions. The dispute certifi- 
cation notice also identified as disputed issues 
jurisdiction, lack of proper notice, and the ex- 
piration of the statute of limitations. The em- 
ployer asserted the employee had retired in 
June 2014. Following an expedited hearing, the 
trial court concluded the employee was not 
likely to prevail at trial on the issue of medical 
causation and denied the employee’s claim for 
medical benefits. The employee appealed. The 
trial court’s order was vacated because the trial 
court should have addressed subject matter 
jurisdiction as a threshold issue. Wright v. 
Memphis Light, Gas & Water, 2020 TN Wrk 
Comp App Bd LEXIS 20. 


_§0-6-238. Appointment of workers’ compensation judges — Duties of 
judges — Appointment of chief judge of the court of 
workers’ compensation claims — Duties of chief judge — 
Appointment of clerk of the court of workers’ compensa- 
tion claims — Duties of clerk. 


(a)(1) On or after July 1, 2013, the administrator shall appoint qualified 
individuals to serve as workers’ compensation judges. Workers’ compensa- 
tion judges shall be Tennessee licensed attorneys in good standing with at 
least five (5) years experience in workers’ compensation matters and shall be 
at least thirty (30) years of age. Workers’ compensation judges shall be 
executive service employees of the state as defined in § 8-30-1083. 
(2)(A) In making the initial appointments, the administrator shall have 
authority to shorten and stagger the terms of workers’ compensation 
judges to ensure that the terms of no more than seven (7) workers’ 
compensation judges shall terminate at the same time. 

(B) Except for the initial appointment of candidates to fill the position 
of workers’ compensation judge, upon appointment, each workers’ com- 
pensation judge shall serve a term of six (6) years. Terms shall begin on 
July 1 and expire six (6) years later, on June 30. No workers’ compensation 
judge shall serve more than three (3) full terms, and service of more than 
half of a term shall constitute service of one (1) full term. If a sitting 
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workers’ compensation judge is removed or resigns, a vacancy shall exist 

in the office, which shall be filled for the unexpired term by a person 

meeting the requirements of subdivision (a)(1). 

(C) Any workers’ compensation judge may be reappointed by the 
administrator upon expiration of the term. 

(D) If a workers’ compensation judge leaves the position prior to the 
expiration of the term, the administrator shall appoint an individual 
meeting the qualifications of this section to serve the unexpired portion of 
the term. The individual may be reappointed by the administrator upon 
expiration of the term. Any workers’ compensation judge appointed to 
serve less than a full term to fill a vacancy created by the removal or 
resignation of a sitting workers’ compensation judge shall be eligible to 
serve an additional three (3) full terms. 

(3) It shall be the duty of a workers’ compensation judge to hear and 
determine claims for compensation, to approve settlements of claims for 
compensation, to conduct hearings, and to make orders, decisions, and 
determinations. Workers’ compensation judges shall conduct hearings in 
accordance with the Tennessee Rules of Civil Procedure, the Tennessee Rules 
of Evidence, and the rules adopted by the bureau and shall have authority to 
swear in witnesses at hearings and other court of workers’ compensation 
claims functions, to issue subpoenas, to compel obedience to their judgments, 
orders, and process through the assessment of a penalty as provided in 
§ 50-6-118, and to conduct judicial settlement conferences. 

(4) In any claim for workers’ compensation death benefits, a workers’ 

compensation judge shall have the authority to appoint a guardian ad litem 
consistent with $ 37-1-149 and Tennessee Supreme Court Rule 40. For 
purposes of this section, “guardian ad litem” means a lawyer appointed by the 
court to advocate for the best interests of a child and to ensure that the child’s 
concerns and preferences are effectively advocated. The court shall have 
authority to award a reasonable fee for the services provided by the guardian 
ad litem, which shall be paid by the employer. 
(b)(1) On or after July 1, 2013, the administrator shall appoint a qualified 
individual to serve as chief judge of the court of workers’ compensation 
claims. The individual shall be a Tennessee licensed attorney in good 
standing with at least seven (7) years experience in workers’ compensation 
matters. The chief judge shall be an executive service employee of the state 
as defined in § 8-30-1083. | 

(2) In addition to performing the duties required of a workers’ compensa- 
tion judge by subdivision (a)(3), it shall be the duty of the chief judge, under 
the rules adopted by the bureau, to administer the day to day operations of the 
court of workers’ compensation claims and supervise the activities of workers’ 
compensation judges. 

(3) Upon appointment, the chief judge shall serve a term of six (6) years 
and may be reappointed by the administrator upon expiration of the term. No 
chief judge of the court of workers’ compensation claims shall serve more than 
two (2) full terms, and service of more than half of a six (6) year term shall 
constitute service of one (1) full term. Any chief judge of the court of workers’ 
compensation claims appointed to serve less than a full term to fill a vacancy 
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created by the removal or resignation of the previous chief judge shall be 

eligible to serve an additional two (2) full terms. 

(c) Unless otherwise provided by law or clearly inapplicable in context, the 
Tennessee Code of Judicial Conduct, Rule 10, Canons 1-4, of the Rules of the 
Tennessee Supreme Court, and any subsequent amendments thereto, shall 
apply to all workers’ compensation judges. However, any complaints regarding 
the conduct of a workers’ compensation judge under the code shall be made to 
the chief workers’ compensation judge. Any complaints about the chief judge 
shall be made to the administrator. 

(d) The administrator shall have authority to remove a workers’ compensa- 
tion judge or the chief judge during an unexpired term for the commission of 
any of the judicial offenses provided in § 17-5-301()(1). 

(e) Any person appointed to serve as a workers’ compensation judge or as 
the chief judge shall be required to take an oath or affirmation to support the 
constitutions of the United States and of this state, and to administer justice 
without respect of persons, and impartially to discharge all the duties 
incumbent upon a judge to the best of the judge’s skill and ability. The 
governor, an active or retired Tennessee judge or chancellor, or an active or 
retired judge of the court of workers’ compensation claims or workers’ 
compensation appeals board may administer the oath. 

(f) No workers’ compensation judge or chief judge shall practice law, or 
perform any of the functions of attorney or counsel, in any of the courts of this 
state, except in cases in which the judge may have been employed as counsel 
previous to the appointment as a workers’ compensation judge or chief judge. 
A newly appointed workers’ compensation judge or chief judge can practice law 
only in an effort to wind up the judge’s practice and must end the practice of 
law as soon as reasonably possible and in no event longer than one hundred 
eighty (180) days after assuming the position of workers’ compensation judge 
or chief judge. 

(g) When considering the appointment of an individual to serve as a 
workers’ compensation judge or as the chief judge, the administrator shall 
consider comment from the members of the business, labor and legal commu- 
nities concerning the suitability of the individual for appointment as a 
workers’ compensation judge or the chief judge. 

(h) On or after July 1, 2013, the administrator shall appoint a qualified 
individual to serve as the clerk of the court of workers’ compensation claims 
whose duty it shall be to perform all the clerical functions of the court. The 
clerk of the court of workers’ compensation claims shall be an executive service 
employee of the state as defined in § 8-30-1083. 

(i) The judges of the court of workers’ compensation claims shall have 
execution authority as provided in title 26. 


History. § 79; 2015, ch. 341, §§ 9-11, 15; 2016, ch. 816, 
Acts 1992, ch. 900, § 13; 1998, ch. 1024, § 8; 2021, ch. 286, § 4. 

8§ 24, 25; 1999, ch. 265, §§ 1, 2; 1999, ch. 520, 

§ 41; 2000, ch. 852, §§ 17-19; 2001, ch. 192, Compiler’s Notes. 

§ 16; 2004, ch. 962, § 7; 2006, ch. 772, § 1; Acts 2004, ch. 962, § 42 provided that: (a) 

2006, ch. 778, § 1; 2006, ch. 1014, § 2; 2007, ch. The general assembly recognizes that signifi- 

403, § 2; 2008, ch. 1183, §§ 1-3; 2013, ch. 289, cant cost savings will result from the imple- 
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mentation of this bill. It is in the best interest of 
the citizens of Tennessee that the cost savings 
be passed to the entities that have paid faith- 
fully workers’ compensation premiums in order 
to ensure the economic well-being of their em- 
ployees. It is the intent and purpose of the 
general assembly that workers’ compensation 
premiums be adjusted downward within fifteen 
(15) months of July 1, 2004 to reflect the cost 
savings resulting from the provisions of the act. 
If a workers’ compensation policy is subject to 
renewal during the fifteen (15) month period, 
adjustments to the policy may be made at that 
time. 

(b) It is the intent of the general assembly 
that the savings of the act shall routinely be 
reflected in future filings through the advisory 
prospective loss cost filing system, pursuant to 
8§ 56-5-106(b) and 50-6-402. Nothing in this 
section shall be construed as amending or af- 
fecting the procedures for filing and approval of 
rates set forth in title 56, chapter 5. 

Acts 2021, ch. 286, § 5 provided that the act, 
which amended this section, shall apply to 
injuries occurring on or after April 30, 2021. 


Amendments. 
The 2015 amendment rewrote the second 
sentence in (a)(3) which read: “Workers’ com- 
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pensation judges shall conduct hearings in ac- 
cordance with the Tennessee Rules of Civil 
Procedure, the Tennessee Rules of Evidence 
and the rules adopted by the division and shall 
have authority to issue subpoenas and to com- 
pel obedience to their judgments, orders, and 
process through the assessment of a penalty as 
provided in § 50-6-118.”; added (a)(4); substi- 
tuted “bureau” for “division” in (a)(3) and (b)(2); 
and added (i). 

The 2016 amendment rewrote the last sen- 
tence in (e), which read: “The oath may be 
taken before another workers’ compensation 
judge, any inferior court judge, a retired judge, 
a retired chancellor or an active or retired judge 
of the court of general sessions.” 

The 2021 amendment, in (a)(3), substituted 
“to compel obedience to their judgments, or- 
ders, and process through the assessment of a 
penalty as provided in § 50-6-118, and to con- 
duct judicial settlement conferences” for “and to 
compel obedience to their judgments, orders, 
and process through the assessment of a pen- 
alty as provided in § 50-6-118”. 


Effective Dates. 
Acts 2015, ch. 341, § 19. May 4, 2015. 
Acts 2016, ch. 816, § 11. April 14, 2016. 
Acts 2021, ch. 286, § 5. April 30, 2021. 


NOTES TO DECISIONS 


1. Statute of Limitations. 

Trial court erred in granting an employer’s 
motion for summary judgment and dismissing 
an employee’s case because genuine issues of 
material fact existed on questions involving the 
commencement of the statute of limitations; 
genuine issues of material fact existed concern- 
ing whether the employee’s condition was a 
gradually occurring injury and/or an occupa- 
tional disease, and genuine issues of material 
fact existed concerning the employee’s incapac- 
ity for work and reason for leaving the em- 
ployer. Williams v. SWS LLC, — S.W.3d —, 
2019 Tenn. LEXIS 448 (Tenn. Sept. 20, 2019), 


affd, — S.W.3d —, 2019 Tenn. LEXIS 447 
(Tenn. Sept. 20, 2019). 

Trial court erred in granting an employer’s 
motion for summary judgment and dismissing 
an employee’s case because genuine issues of 
material fact existed on questions involving the 
commencement of the statute of limitations; 
the trial court applied the discovery rule, but 
the discovery rule had no application where an 
employee was well aware of her claim. Williams 
v. SWS LLC, — S8.W.3d —, 2019 Tenn. LEXIS 
448 (Tenn. Sept. 20, 2019), affd, — S.W.3d —, 
2019 Tenn. LEXIS 447 (Tenn. Sept. 20, 2019). 


50-6-238. Assistance of workers’ compensation specialist in determin- 
ing award of benefits — Authority of specialist — Re- 
funds — Specialist’s determination as evidence — Pen- 


alty for 


noncompliance’ with 


specialist’s order. 


[Applicable to injuries occurring prior to July 1, 2014.] 


Compiler’s Notes. 
Acts 2004, ch. 962, § 42 provided that: (a) 
The general assembly recognizes that signifi- 
cant cost savings will result from the imple- 
mentation of this bill. It is in the best interest of 
the citizens of Tennessee that the cost savings 
be passed to the entities that have paid faith- 


fully workers’ compensation premiums in order 
to ensure the economic well-being of their em- 
ployees. It is the intent and purpose of the 
general assembly that workers’ compensation 
premiums be adjusted downward within fifteen 
(15) months of July 1, 2004 to reflect the cost 
savings resulting from the provisions of the act. 
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If a workers’ compensation policy is subject to 
renewal during the fifteen (15) month period, 
adjustments to the policy may be made at that 
time. 

(b) It is the intent of the general assembly 
that the savings of the act shall routinely be 
reflected in future filings through the advisory 
prospective loss cost filing system, pursuant to 
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§§ 56-5-106(b) and 50-6-402. Nothing in this 
section shall be construed as amending or af- 
fecting the procedures for filing and approval of 
rates set forth in title 56, chapter 5. 

The division of workers’ compensation is now 
referred to as the bureau of workers’ compen- 
sation. 


50-6-239. Request of hearing after issuance of dispute certification 
notice — Issuance of notice — Permission required to 
present issues not certified by mediator — Conduct of 
hearings — Hearings of disputes on expedited basis — 
Discovery disputes —Penalties for failure to comply with 
orders — Filing fees — Judicial review of orders. 


(a) Within sixty (60) days after issuance of a dispute certification notice by a 
workers’ compensation mediator, a party seeking further resolution of dis- 
puted issues shall file a request for a hearing with the bureau, and the clerk of 
the court of workers’ compensation claims shall issue notice to all parties 
identifying the judge to whom the claim has been assigned and the procedure 
for scheduling and preparing for a hearing. 


(b)(1) Unless permission has been granted by the assigned workers’ compen- 
sation judge, only issues that have been certified by a workers’ compensation 
mediator within a dispute certification notice may be presented to the 
workers’ compensation judge for adjudication. 

(2) Following the issuance of a dispute certification notice and assignment 
of the claim to a workers’ compensation judge, the workers’ compensation 
judge may grant permission for parties to present issues that have not been 
certified by a workers’ compensation mediator only upon finding that: 

(A) The parties did not have knowledge of the issue prior to issuance of 
the dispute certification and could not have known of the issue despite 
reasonable investigation; and 

(B) Prohibiting presentation of the issue would result in substantial 
injustice to the petitioning party. 

(c) Hearings of disputes shall be conducted in the following manner: 

(1) All hearings shall be conducted within the timeframes adopted by the 
administrator through the promulgation of rules. The Tennessee Rules of 
Evidence and the Tennessee Rules of Civil Procedure shall govern proceed- 
ings at all hearings before a workers’ compensation judge unless an alternate 
procedural or evidentiary rule has been adopted by the administrator. 
Whenever the administrator has adopted an alternate procedural or eviden- 
tiary rule that conflicts with the Tennessee Rules of Civil Procedure or the 
Tennessee Rules of Evidence, the rule adopted by the administrator shall 
apply; 

(2) Following the hearing, the workers’ compensation judge shall issue a 
compensation order that sets forth findings of fact and conclusions of law, 
and, if appropriate, an order for the payment of benefits under the workers’ 
compensation law. The workers’ compensation judge shall note the date of 
entry on the order and a copy of the order shall be distributed to the parties 
in accordance with procedures adopted by the administrator; 
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(3) Ifa party who has filed a request for hearing files a notice of nonsuit of 
the action, either party shall have ninety (90) days from the date of the order 
of dismissal to institute an action for recovery of benefits under this chapter; 

(4) All hearings before the workers’ compensation judge shall be open to the 
public. The parties may provide a court reporter for the preparation of a 
record; 

(5) The testimony of any witness may be taken by deposition according to 
the Tennessee Rules of Civil Procedure or may be taken before the workers’ 
compensation judge. No costs shall be charged, taxed or collected by the 
workers’ compensation judge for the appearance of witnesses except fees for 
witnesses who testify under subpoena. The witnesses shall be allowed the 
same fee for attendance and mileage as is fixed by law in civil actions; 

(6) Unless the statute provides for a different standard of proof, at a 
hearing the employee shall bear the burden of proving each and every element 
of the claim by a preponderance of the evidence; 

(7) There shall be a presumption that the findings and conclusions of the 
workers’ compensation judge are correct, unless the preponderance of the 
evidence is otherwise. The decision of the workers’ compensation judge shall 
become final thirty (30) days after the workers’ compensation judge enters a 
compensation order, unless a party in interest seeks an appeal of the decision 
from the workers’ compensation appeals board pursuant to this chapter. If a 
party in interest does not file a timely request for appeal to the workers’ 
compensation appeals board, the order of the workers’ compensation judge 
shall become final and may be appealed to the state supreme court in the 
manner provided by § 50-6-225; 

(8) The workers’ compensation judge may, in his discretion, assess discre- 
tionary costs including reasonable fees for depositions of medical experts 
against the employer upon adjudication of the employee’s claim as 
compensable; 

(9) After an order entered by a workers’ compensation judge has become 
final, the parties subject to the order shall have five (5) business days after all 
appeals are exhausted to comply with the order or the noncompliant parties 
shall be subject to penalization as provided by $ 50-6-118; 

(10) In any claim where the employee has suffered a catastrophic injury, 
the workers’ compensation judge assigned to the claim shall have discretion 
to order that the claim be heard on an expedited basis. If the assigned 
workers’ compensation judge orders an expedited hearing of the claim, the 
claim shall be given priority over all cases on the workers’ compensation 
jJudge’s trial docket with the exception of any other claims that the workers’ 
compensation judge has previously ordered to be heard on an expedited basis 
under this subdivision (c)(10). 

(d) Hearings of disputes on an expedited basis shall be conducted in the 
following manner: 

(1) Upon motion of either party made at any time after a dispute certifi- 
cation notice has been issued by a workers’ compensation mediator, a workers’ 
compensation judge may, at the judge’s discretion, hear disputes over issues 
provided in the dispute certification notice concerning the provision of 
temporary disability or medical benefits on an expedited basis and enter an 
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interlocutory order upon determining that the injured employee would likely 
prevail at a hearing on the merits. A copy of the motion shall be served by the 
moving party on all other parties to the claim in accordance with procedures 
adopted by the administrator; 

(2) Aworkers’ compensation judge is not required to hold a full evidentiary 
hearing before issuing an interlocutory order for temporary disability or 
medical benefits; 

(3) If temporary disability or medical benefits are ordered, the employer 
shall have seven (7) business days to comply with the order or to request an 
appeal from the workers’ compensation appeals board. Unless modified by the 
workers’ compensation appeals board following an appeal or unless a 
subsequent order to modify an interlocutory order for temporary disability or 
medical benefits is issued by the workers’ compensation judge presiding over 
the claim, the interlocutory order shall remain in effect pending conclusion of 
the matter by hearing according to the procedure provided in subsection (c); 

(4) Ifa motion for temporary disability or medical benefits is denied on the 
basis that the claim is not compensable, the proceeding shall continue 
according to the procedure provided in subsection (c) unless the employee files 
a request for an appeal to the workers’ compensation appeals board. At any 
time after the employee has exhausted the procedures for seeking an appeal 
from the workers’ compensation appeals board, as provided in this chapter, 
the workers’ compensation judge may entertain an appropriate motion from 
the employer for dismissal of the claim. 

(e) All discovery disputes, including motions to compel and for protective 
order, shall be adjudicated upon the review of written motions and affidavits. 
A workers’ compensation judge may, in the judge’s discretion, convene a 
hearing on a discovery dispute only upon a finding that good cause to convene 
a hearing exists. 

(f) The failure of any party to comply in a timely manner with an interlocu- 
tory or final order issued by a workers’ compensation judge may result in the 
assessment of a penalty as provided in § 50-6-118. 

(g) The administrator shall have authority to assess filing fees sufficient to 
offset the cost of administering this chapter. 

(h) Except as otherwise provided in § 50-6-118, no order issued by a 
workers’ compensation judge shall be subject to judicial review pursuant to the 
Uniform Administrative Procedures Act, compiled in title 4, chapter 5. 


History. 

Acts 1992, ch. 900, § 14; 1996, ch. 944, § 22; 
1999, ch. 520, § 41; 2004, ch. 962, § 20; 2008, 
ch. 1183, §§ 4, 7; 2013, ch. 289, § 82; 2015, ch. 
341, §§ 12, 15. 


Amendments. 

The 2015 amendment substituted “bureau” 
for “division” in (a) and substituted “filing fees” 
for “a filing fee” in (g). 


Effective Dates. 
Acts 2015, ch. 341, § 19. May 4, 2015. 


Workers’ Compensation Appeals Board 
Decisions. 

An employee alleged a repetitive motion in- 
jury to her right hand and wrist while perform- 
ing housekeeping and janitorial activities for 
her employer. The Workers’ Compensation Ap- 
peals Board held that the evidence did not 
preponderate against the trial court’s determi- 
nation that the employee is likely to prevail at 
trial in establishing a compensable gradual 
injury. The proof as presented by the employee 
did not meet the preponderance of the evidence 
standard applicable at a compensation hearing, 
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but it met the lesser standard necessary to 
support the trial court’s interlocutory order. 
Accordingly, the Board affirmed the trial court’s 
order for medical benefits and the payment of 
certain past medical bills. Miller v. Old Folks 
Mission Center, Inc., 2019 TN Wrk Comp App 
Bd LEXIS 1. 

At an expedited hearing, the trial court prop- 
erly determined the employee, an appliance 
salesperson, who allegedly suffering work-re- 
lated injuries to his neck, back, and wrist when 
a refrigerator he was moving tipped and hit his 
head, presented sufficient evidence to establish 
he would likely prevail at trial and ordered the 
employer to provide medical and temporary 
disability benefits even though the employer 
argued that the employee’s medical records 
established a history of pre-injury evaluations 
for neck and back complaints, where the trial 
court found the employee’s explanation that the 
previous problems were “muscular rather than 
skeletal” to be “plausible.” Glenn v. Sears Out- 
let Stores, LLC, 2019 TN Wrk Comp App Bd 
LEXIS 8. 

The trial court’s expedited hearing order de- 
termining the employee presented sufficient 
proof that she is likely to succeed at trial and 
ordering the employer to authorize the revision 
surgery to the employee’s pre-existing knee 
replacement was affirmed, where there was no 
basis in this record to determine that the trial 
court erred in accepting the causation opinion 
of the authorized treating physician over that 
of the employer’s medical expert. Foster v. Andy 
Frain Services, Inc., 2019 TN Wrk Comp App 
Bd LEXIS 10. 

An employee, a mental health aid employed 
in a residential group home for teens, alleged 
suffering injuries as a result of physical alter- 
cations occurring in the group home. The em- 
ployer did not dispute the occurrence of the 
incidents and acknowledged that the employee 
reported suffering headaches as a result, but 
denied that the employee’s need for recom- 
mended psychiatric treatment arose primarily 
out of and in the course and scope of her 
employment. Based upon the authorized physi- 
cian’s referral of the employee to specialists for 
additional treatment and his taking the em- 
ployee out of work until she is seen by such 
specialists, the Workers Compensation Appeal 
Board concluded the evidence supported the 
trial court’s determination that the employee is 
entitled to the medical benefits and temporary 
disability benefits ordered by the trial court. 
Gautreaux v. Hermitage Hall, 2019 TN Wrk 
Comp App Bd LEXIS 12. 

A preponderance of the evidence supported 
the trial court’s determination that an em- 
ployee is likely to prevail at trial on the issue of 
medical causation, where it was unrefuted that 
the employee worked for over twenty years in a 
job that exposed him to lead and that he has 
been diagnosed with elevated lead levels in his 
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blood. He suffers from various medical condi- 
tions that have been causally related to lead 
exposure, and a physician has opined the em- 
ployee’s occupational lead exposure contributed 
more than fifty percent in causing his medical 
conditions. Wilson v. O.G. Kelley and Company, 
2019 TN Wrk Comp App Bd LEXIS 13. 

An employee worked for an employer loading 
and unloading trucks and scanning packages. 
He alleged suffering gradual injuries to his left 
knee, right ankle, and right shoulder as a result 
of his work. The employer denied the claim. 
After two expedited hearings, the trial court 
found the employee was unlikely to prevail at 
trial. The employee has appealed. The em- 
ployee submitted no medical proof that his 
right shoulder complaints, caused a new injury, 
or caused an aggravation of a pre-existing con- 
dition. Likewise, he submitted no medical proof 
that his ankle complaints were in any way 
connected to his employment. Regarding the 
employee’s left knee complaints, the employee 
had a degenerative condition in his left knee, 
and there was no medical evidence linking his 
condition to his employment. In short, the evi- 
dence does not preponderate against the trial 
court’s conclusion that the employee is unlikely 
to prevail at trial in establishing his entitle- 
ment to workers’ compensation benefits. Quar- 
les v. FedEx Ground Package System, Inc., 
2019 TN Wrk Comp App Bd LEXIS 19. 

An employee, a package delivery driver, al- 
leged that repeatedly climbing in and out of his 
work vehicle caused a gradual injury to his left 
knee, which he claimed aggravated a pre-exist- 
ing knee condition and necessitated joint re- 
placement surgery. The employee previously 
had a work-related injury to his left knee that 
resulted in a settlement. The employer denied 
that the need for knee replacement surgery 
arose primarily from a new injury but instead 
asserted the surgery should be covered by the 
medical provisions of the employee’s prior 
settlement. Following a trial, the court properly 
concluded the employee suffered a new and 
distinct gradual injury that aggravated his pre- 
existing condition and primarily caused the 
need for knee replacement surgery, and 
awarded medical benefits, permanent disabil- 
ity benefits, and certain discretionary costs. 
Gilbert v. United Parcel Service, Inc., 2019 TN 
Wrk Comp App Bd LEXIS 20. 

An employee, a home health aide, sustained 
work-related injuries when she caught a pa- 
tient who was falling. She alleged the incident 
resulted in shoulder and low back injuries and 
aggravated a pre-existing cervical condition. 
The employer accepted the shoulder and low 
back injuries as compensable but denied that 
any aggravation of the employee’s pre-existing 
cervical condition arose primarily out of the 
work incident. At a second expedited hearing, 
the trial court properly granted the employee’s 
request for treatment for her cervical condition, 
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determining she would likely prevail at trial in 
establishing an aggravation of her pre-existing 
condition. The entirety of a doctor’s testimony, 
considered in conjunction with the employee’s 
testimony concerning her history and the effect 
of her injuries on her activities and abilities, 
supported the trial court’s conclusion that the 
employee is likely to prevail at trial in estab- 
lishing the compensability of her cervical in- 
jury. Owens v. Sitters, 2019 TN Wrk Comp App 
Bd LEXIS 27. 

Employees asserted that they are entitled to 
Tennessee workers’ compensation benefits. The 
employer argued the employees elected to pur- 
sue benefits in another state and cannot now 
seek Tennessee benefits pursuant to Tennes- 
see’s election of remedies doctrine. In response, 
the employees contended the employer is es- 
topped from claiming a binding election of rem- 
edies because it initiated and paid benefits 
under Tennessee law before any documents 
were filed in another state seeking benefits 
there. Following an evidentiary hearing, the 
trial court properly denied the employees’ re- 
quest for Tennessee benefits, concluding the 
employees knowingly and willingly pursued 
benefits in another state and are not likely to 
succeed in establishing an entitlement to Ten- 
nessee benefits. Girardeau v. Danny Herman 
Trucking, Inc., LP, 2019 TN Wrk Comp App Bd 
LEXIS 30. 

An employee alleged suffering a repetitive 
injury to his left hand working in his employer’s 
warehouse. The employer provided workers’ 
compensation benefits, including a panel of 
physicians and authorized medical treatment. 
The authorized physician placed the employee 
at maximum medical improvement and opined 
he did not retain any permanent impairment 
from his work injury. The employer denied 
further benefits, and the authorized physician 
declined to see the employee again, prompting 
him to seek treatment on his own. The trial 
court properly found that, regardless of 
whether the employee sustained any perma- 
nent impairment, he was entitled to medical 
care for his injury. Because the authorized 
physician refused to see the employee, the 
employee acted reasonably in obtaining medi- 
cal care on his own and the new physician was 
properly deemed the authorized physician. 
However, the employee was not entitled to 
additional temporary disability benefits be- 
cause he had reached maximum medical im- 
provement. Dziadosz v. Whitestone Invest- 
ments, Inc., 2019 TN Wrk Comp App Bd LEXIS 
31. 

An employee alleged suffering an injury to 
his back when a co-worker dropped a piece of 
metal the two were carrying. The employee 
received authorized medical treatment for his 
injury but claimed he was entitled to additional 
medical treatment and temporary disability 
benefits. Following an expedited hearing, the 


WORKERS’ COMPENSATION LAW 


50-6-239 


trial court properly denied the employee’s re- 
quest for additional medical care and his re- 
quest for temporary disability benefits because 
he provided no evidence he was unable to work 
as a result of the work accident. Lara v. Prog- 
ress Rail Services Corp., 2019 TN Wrk Comp 
App Bd LEXIS 33. 

An employee suffered a head injury when he 
inadvertently walked into a glass panel, hitting 
his right eye on the metal door frame. The 
employee received authorized medical treat- 
ment for the injury but claimed he was entitled 
to additional medical care and disability ben- 
efits. Following a second expedited hearing, the 
trial court concluded the employee’s medical 
proof was insufficient for the court to determine 
the employee would likely prevail at trial in 
establishing causation and denied the re- 
quested benefits. A neurologist’s opinion that 
the employee’s headaches are ‘likely related’ 
did not meet the requirement that the symp- 
toms arose primarily out of the work injury. 
Kassmieh vy. NEIS, Inc., 2019 TN Wrk Comp 
App Bd LEXIS 34. 

An employee alleged suffering a shoulder 
injury as a result of his efforts to adjust a 
machine at work. The incident was reported, 
and the employer initially provided medical 
care. After the treating physician recommended 
surgery to repair a torn rotator cuff, the em- 
ployer denied the claim, asserting the injury 
was idiopathic. Following a decision on the 
record in which the trial court denied the em- 
ployee’s requested medical benefits, the em- 
ployee filed a second request for benefits and for 
an evidentiary hearing. The employer re- 
sponded by filing a motion for summary judg- 
ment, which the trial court denied. Thereafter, 
the trial court conducted an evidentiary hear- 
ing to address the employee’s request for medi- 
cal and temporary disability benefits. Conclud- 
ing the employee’s work activities presented a 
hazard that led to his injury, the trial court 
determined the employee would likely prevail 
at trial in proving he suffered a work injury 
causing his need for medical treatment and 
awarded medical and temporary disability ben- 
efits. The trial court did not err in concluding 
that the employee provided credible testimony 
explaining the work incident. Delaney v. TPI 
Corporation, 2019 TN Wrk Comp App Bd 
LEXIS 35. 

An employee, a Georgia resident, alleged 
injuries as a result of a work-related motor 
vehicle accident that occurred in Tennessee. 
The Tennessee employer filed a Tennessee First 
Report of Injury and paid for the employee’s 
emergency medical care in Tennessee, but sub- 
sequently denied benefits based on a dispute as 
to causation. The employee retained counsel 
and filed a claim for workers’ compensation 
benefits in Georgia. After conducting extensive 
discovery in the Georgia claim, the employee 
filed a petition for benefits in Tennessee but 
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continued to pursue his claim in Georgia. Fol- 
lowing a hearing before the Georgia State 
Board of Workers’ Compensation, the claim was 
dismissed for lack of subject matter jurisdic- 
tion. After the employee filed an amended peti- 
tion seeking benefits in Tennessee, the em- 
ployer filed a motion for summary judgment 
asserting the employee’s Tennessee claim was 
barred because he had made a binding election 
of remedies by pursuing his claim in Georgia, 
which was denied. Based on the actions taken 
by the employee in pursuit of Georgia workers’ 
compensation benefits, the Board concluded 
that the employee affirmatively acted to obtain 
benefits in another state and, therefore, was 
precluded from pursuing a claim for workers’ 
compensation benefits in Tennessee as a result 
of the motor vehicle accident. The trial court’s 
decision denying the employer’s motion for 
summary judgment was reversed. Goodwin v. 
Morristown Driver’s Services, Inc., 2019 TN 
Wrk Comp App Bd LEXIS 37. 

An employee reported suffering injuries to 
his ribs and back when he fell while pushing a 
wheelbarrow of wet concrete. The employer 
declined to provide workers’ compensation ben- 
efits, asserting that the company was exempt 
from the requirement of obtaining workers’ 
compensation insurance. The employee sought 
medical treatment on his own and filed a peti- 
tion seeking medical care and temporary dis- 
ability benefits. Following an expedited hearing 
at which the employer did not appear, the trial 
court found that the employee’s injuries arose 
primarily out of his employment and that he 
was entitled to medical benefits, but denied the 
employee’s request for temporary disability 
benefits. The employer appealed, asserting it 
did not receive notice of the hearing. The trial 
court’s decision was affirmed because the em- 
ployer filed a notice of appeal, but did not 
identify any issues on appeal, did not describe 
any way in which the trial court erred, provided 
no argument, and requested no relief. Diaz v. 
Create and Construct, LLC, 2019 TN Wrk 
Comp App Bd LEXIS 42. 

An employee asserted the trial court erred in 
denying his request for temporary disability 
benefits. In response, the employer asserted 
that the employee’s appeal should be dis- 
missed, that the appeal is frivolous, and that 
the employee should be required to pay the 
employer’s attorneys’ fees and costs. The re- 
quest to dismiss the appeal was denied. Iin the 
absence of any meaningful argument from the 
employee as to how the trial court allegedly 
erred in its decision to deny temporary disabil- 
ity benefits, the trial court’s order was affirmed. 
Although the appeal was frivolous, no attor- 
neys’ fees or other expenses were awarded. 
Hayes v. Elmington Property Management, 
2019 TN Wrk Comp App Bd LEXIS 49. 

An employee, a nursing assistant, was help- 
ing a patient in a chair when the patient began 
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to fall. As she reached to catch the patient, the 
employee felt pain in her left shoulder and 
neck. Four days later, she was involved in a 
motor vehicle collision unrelated to her employ- 
ment that resulted in pain in her leg, wrist, and 
elbow. The employer provided medical care but 
later took the position that the employee’s 
medical conditions did not arise primarily from 
the work accident and that the motor vehicle 
accident constituted an intervening cause of 
the employee’s conditions. Following a trial, the 
court properly found the employee suffered 
injuries arising primarily out of her employ- 
ment and awarded temporary total disability 
benefits, permanent partial disability benefits, 
and future medical benefits. With respect to 
whether the employee’s car accident was a 
subsequent intervening event that would break 
the chain of causation and relieve the employer 
of its obligation to provide benefits, there was 
insufficient proof to support a finding that ei- 
ther the car accident or the employee’s work as 
a hairstylist advanced or aggravated her medi- 
cal conditions. Although the medical records 
indicated the employee’s work as a stylist may 
have increased her symptoms, there was no 
opinion in the record, expert or otherwise, that 
her injuries arose primarily out of either the 
motor vehicle accident or her work as a stylist. 
Rather, as the trial court concluded, the pre- 
ponderance of the evidence supported the con- 
clusion that the employee’s left shoulder and 
neck injuries arose primarily out of and in the 
course and scope of her work with the employer. 
Clay v. Signature Healthcare, 2019 TN Wrk 
Comp App Bd LEXIS 58. 

Following a work-related back injury, an em- 
ployee alleged she suffered several falls at work 
caused by back spasms, one of which was re- 
ported to have occurred on June 8, 2016, result- 
ing in injuries to her right foot and ankle. She 
filed a petition for benefits on March 7, 2018. 
After the employer filed a motion for summary 
judgment, asserting the expiration of the stat- 
ute of limitations, the employee failed to re- 
spond in writing, but argued at a subsequent 
hearing that she "disputed everything." The 
trial court properly granted the employer’s mo- 
tion for summary judgment. The employer met 
its burden of production with respect to its 
motion for summary judgment by asserting, 
without contradiction, that the employee’s pe- 
tition for benefits was filed more than one year 
after the alleged injury and that the employer 
made no voluntary payment of benefits that 
would extend the time for filing a petition. The 
burden then shifted to the employee to demon- 
strate the existence of a genuine issue of mate- 
rial fact regarding the timeliness of her peti- 
tion. She failed to do so. Bush v. Stones River 
Center/RHA Health Services, 2019 TN Wrk 
Comp App Bd LEXIS 68. 

An employee was involved in a motor vehicle 
accident while riding as a passenger in a work 
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vehicle. He asserted he sustained injuries to 
both arms and his right shoulder as a result of 
that accident. After several medical evalua- 
tions, the authorized physician concluded that 
the employee’s medical conditions pre-existed 
the work accident and were not at least fifty- 
one percent causally related to that accident. 
Following an expedited hearing, the trial court 
properly denied the employee’s interlocutory 
request for additional medical and temporary 
disability benefits. The Board agreed with the 
trial court that the employee did not rebut the 
presumption of correctness attributable to the 
authorized physician’s causation opinion and 
did not come forward with sufficient proof at 
the expedited hearing to show he is likely to 
prevail at trial on the issue of medical causa- 
tion. Dennis v. Memphis Light, Gas & Water, 
2019 TN Wrk Comp App Bd LEXIS 80. 

After an employee experienced a work-re- 
lated injury and underwent surgery, the parties 
reached a court-approved settlement of the 
employee’s claim that identified the physician 
who was to provide future medical care. The 
employee subsequently requested additional 
medical care, but the designated physician, as 
well as multiple other physicians, refused to 
see her, indicating no additional medical care 
was necessary. Following a hearing to address 
the employee’s request for additional medical 
care, the trial court denied the request, con- 
cluding the employee failed to establish she 
was in need of additional medical treatment for 
her work-related injuries. The employee filed a 
notice of appeal but failed to identify any issues 
for our review, failed to file a transcript of the 
hearing or a joint statement of the evidence, 
and failed to file a brief supporting her appeal. 
The Board affirmed the trial court’s order de- 
nying the employee’s request for additional 
medical treatment and certified the order as 
final. Tate v. BWay Corporation, 2019 TN Wrk 
Comp App Bd LEXIS 81. 

An employee, a stagehand union worker re- 
sponsible for erecting and tearing down spaces 
for conferences and trade shows, was injured 
when a cart fell over on him. He received some 
authorized medical care before the employer 
denied the claim on the basis of a positive drug 
screen. The employer also asserted the em- 
ployee violated a known safety rule. With re- 
spect to the employer’s intoxication defense, the 
trial court concluded that the employer pre- 
sented insufficient proof of this affirmative de- 
fense. The employer asserted the trial court 
erred in reaching that conclusion, but it pro- 
vided no evidence in support of its defense other 
than a positive drug screen. It offered no testi- 
mony from any witness that the employee ap- 
peared impaired on the date of the accident. It 
presented no expert medical opinion that the 
levels of THC or oxycodone reflected on the 
drug screen would have caused impairment. In 
short, it offered no evidence that the employee’s 
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alleged illegal drug use was the proximate 
cause of his injuries. The trial court also con- 
cluded the employer had not come forward with 
evidence to satisfy the four elements of its 
willful misconduct defense based on the em- 
ployee’s alleged violation of its "push, don’t 
pull" safety rule. The trial court reviewed the 
video evidence and did not conclude it showed 
the employee violating the employer’s safety 
rule while attempting to manipulate the loaded 
cart. Moreover, it concluded there was scant 
evidence of the employer’s bona fide enforce- 
ment of the “push, don’t pull” rule. Again, the 
employer presented no meaningful argument 
as to how the trial court erred in its analysis of 
the willful misconduct defense. The trial court’s 
decision was affirmed. Woodard v. Freeman 
Expositions, LLC, 2020 TN Wrk Comp App Bd 
LEXIS 15. 

An employee reported that his left knee gave 
way while he was climbing a ladder at work. 
The employee had suffered a work-related in- 
jury to his left knee several years before when 
his employer had workers’ compensation cover- 
age with a different insurer. The employee also 
had been diagnosed with pre-existing osteoar- 
thritis in his left knee unrelated to his work 
injuries. One physician testified that the em- 
ployee’s current need for a total knee arthro- 
plasty was caused primarily by his pre-existing 
osteoarthritis. Another physician opined that 
the most recent work accident caused an exac- 
erbation of his pre-existing osteoarthritis. The 
trial court concluded the employee is likely to 
prevail at trial in proving the need for a total 
knee arthroplasty arose primarily from the 
most recent work accident, and it ordered the 
employer to authorize treatment, including any 
recommended surgery. The Board concluded 
that the trial court erred in concluding the 
employee’s lay testimony and the opinions ex- 
pressed by the employee’s expert outweighed 
the unequivocal testimony of an orthopedic 
surgeon with respect to the need for a total 
knee replacement surgery. The employee was 
entitled to reasonable and necessary medical 
treatment causally related to the work acci- 
dent. However, the evidence presented at the 
expedited hearing did not support an order 
compelling the employer and its current in- 
surer to authorize the total knee arthroplasty 
at this time. Barnes v. Jack Cooper Transport 
Co., 2020 TN Wrk Comp App Bd LEXIS 16. 

An employer challenged the trial court’s de- 
termination that an employee’s liver, kidney, 
and cardiac conditions, which the trial court 
concluded were an occupational disease, arose 
primarily from exposure to heavy metal con- 
taminants in the workplace. The trial court 
concluded the testimony of the employee’s ex- 
pert witnesses should be afforded greater 
weight than the testimony of the employer’s 
experts and that the employee had proven by a 
preponderance of the evidence that his alleged 
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occupational diseases arose primarily out of 
and in the course and scope of his employment, 
considering all causes. The employer contended 
the trial court erred in finding the employee’s 
medical experts established by a preponder- 
ance of the evidence that he suffered a compen- 
sable occupational disease arising primarily 
out of his employment, considering all causes. 
The trial court relied on the employee’s experts’ 
testimony suggesting that the employee’s his- 
tory of occupational exposure to heavy metals 
supported the reliability of the Genova Screen 
results, which measures the presence of heavy 
metals in a hair sample. Despite the admoni- 
tion on the test report indicating it was a 
screening tool and not a diagnostic tool, they 
relied heavily on the Genova Screen to provide 
causation opinions addressing the employee’s 
liver, kidney, and heart diseases. The Board 
concluded the preponderance of the evidence 
supported a finding that the Genova Screen 
was an insufficient basis to support a finding of 
medical causation based upon the entirety of 
the expert testimony presented at trial. In 
addition, the trial court erred in its consider- 
ation of the relative qualifications of the ex- 
perts and in assigning greater weight to the 
causation opinions of the employee’s experts. 
The trial court’s order awarding benefits was 
reversed. Johnston v. Siskin Steel & Supply 
Co./Reliance Steel & Aluminum Co., 2020 TN 
Wrk Comp App Bd LEXIS 23. 

After filing a petition for benefits identifying 


the deceased worker and the existence of a, 


dependent spouse, the attorney of record took 
no further action on the claim. An individual 
identified as the decedent’s niece later partici- 
pated in a show cause hearing and requested 
additional time to file a request for a hearing. 
That request was granted, and the niece filed a 
request for an expedited hearing. The employer 
responded by filing a motion to dismiss, assert- 
ing that the niece is not a member of any class 
of potential dependents, that the niece is not 
the legal representative of the decedent’s es- 
tate, and that she has no standing to bring a 
claim for death benefits. The trial court denied 
the employer’s motion to dismiss, determining 
the motion should be treated as a motion for 
summary judgment because the employer re- 
lied on the niece’s affidavit that was filed in 
support of the request for an expedited hearing. 
The employer has appealed. In the context of 
the appeal as presented, however, the Board 
was unable to reach the merits of the issues 
because: (1) the attorney filing the petition for 
benefits failed to file a motion to withdraw and; 
(2) neither the parties nor the court addressed 
how or why the niece was added as a party. 
There was no motion to withdraw as counsel, 
no motion to substitute parties or add a party, 
and no order explaining the addition of the 
niece as a party or a judicially-appointed rep- 
resentative of the estate of the decedent. In 
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addition, a non-party who is not an attorney 
may not represent an injured worker, a surviv- 
ing spouse, or any other litigant in a workers’ 
compensation case. Filings made by a person 
purportedly representing the estate of a de- 
ceased worker in a pro se capacity cannot be 
considered until the court has approved the 
withdrawal of the attorney of record and added 
the judicially-designated representative of the 
estate as a party. Accordingly, the trial court’s 
order denying the employer’s motion to dismiss 
is vacated. Ayers v. Smith & Nephew, Inc., 2020 
TN Wrk Comp App Bd LEXIS 38. 

An employee alleged she suffered work-re- 
lated injuries to her neck, right arm, and shoul- 
der while lifting a heavy box. She was evalu- 
ated by several physicians and eventually 
released to return to work with no permanent 
medical impairment. Following a trial, the 
court awarded temporary disability benefits 
and future medical benefits but declined to 
award any permanent disability benefits. The 
employer has appealed. First, the Board could 
not conclude the evidence preponderated 
against the trial court’s decision to accept the 
opinions expressed by an authorized physician 
that supported the trial court’s award of tem- 
porary disability benefits. Although the em- 
ployer asserted that some portion of the award 
of temporary benefits represented a period of 
time after the employee had reached maximum 
medical improvement, the Board held that the 
trial court did not err in selecting a date based 
on the proof presented during the compensa- 
tion hearing. Finally, even if the employer prop- 
erly raised the issue of whether the employee’s 
alleged noncompliance with medical treatment 
should bar her recovery of temporary disability 
benefits in the trial court, the trial court did not 
err in finding the employee’s explanations rea- 
sonable. Boutros v. Amazon, 2020 TN Wrk 
Comp App Bd LEXIS 39. 

An employee filed a petition for benefits al- 
leging she was diagnosed with chronic obstruc- 
tive pulmonary disease (“COPD”) while work- 
ing for the employer. Following an expedited 
hearing, the trial court denied the employee’s 
request for benefits. The employer subse- 
quently filed a motion for summary judgment. 
Concluding the employer affirmatively negated 
an essential element of the employee’s claim - 
based upon the doctrines of accord and satisfac- 
tion and res judicata, the trial court granted 
summary judgment and dismissed the employ- 
ee’s claim. The employee has appealed, but 
failed to identify any issues or make any mean- 
ingful argument on appeal. The board affirmed 
the trial court’s grant of summary judgment in 
favor of the employer and certified as final its 
order dismissing the employee’s claim. Hardy v. 
Hershey Co., 2020 TN Wrk Comp App Bd 
LEXIS 43. 

An employee sustained a compensable injury 
while working at a manufacturing plant 
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through a temporary staffing agency. After the 
work accident, she returned to work for a 
period of time at different work sites until her 
temporary assignments ended. Thereafter, she 
received some temporary disability benefits. 
When those benefits were terminated, she 
sought additional benefits. Following an expe- 
dited hearing, the trial court ordered the em- 
ployer to pay additional temporary partial dis- 
ability benefits, and the employer has 
appealed. First, the employer asserted that the 
lack of clear work restrictions and the employ- 
ee’s lack of reasonable effort to return to work 
disqualified her from additional temporary dis- 
ability benefits. However, the Board disagreed 
that the employee’s work restrictions were un- 
clear. The employee was diagnosed with post- 
traumatic stress disorder and restricted from 
working near machinery or anything resem- 
bling the setting in which she was injured. The 
work restriction was sufficiently clear and un- 
ambiguous to support an award of temporary 
benefits. Furthermore, the employee’s undis- 
puted testimony supported a conclusion that 
she made reasonable efforts to return to work 
following her injury. Second, the employer as- 
serted that physical work restrictions are re- 
quired to support an order for additional tem- 
porary disability benefits. However, the Board 
agreed with the trial court’s conclusion that 
consideration of environmental limitations re- 
sulting from a compensable mental injury is 
appropriate in the analysis of an injured work- 
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er’s entitlement to temporary disability ben- 
efits. Third, the employer asserted the trial 
court erred in awarding temporary disability 
benefits for periods of time during which the 
employee already received such benefits. Thus, 
the Board modified the trial court’s order for 
the payment of temporary disability benefits 
from a total of fifty-eight weeks to a total of 
forty-six and one half weeks. Hopkins v. Em- 
ployBridge Holding Co., 2020 TN Wrk Comp 
App Bd LEXIS 45. 

After significant delays on the part of the 
employee in taking action on his claim, the 
employer asked that the case be dismissed. The 
trial court declined, finding the employee had 
presented sufficient information to indicate 
that he intended to pursue his claim. The 
employer appealed. Trial courts have been 
charged with controlling the pace of litigation 
through the use of supervision and docket man- 
agement which will ensure efficient disposition 
of civil cases. Although there is an emphasis on 
efficiency and timeliness, allowing a trial court 
to exercise discretion in controlling the pace of 
litigation and in efficiently disposing of its cases 
does not run afoul of these objectives. Further- 
more, dismissals are drastic measures and are, 
generally, disfavored, as it is preferable to de- 
cide disputes on their merits rather than on 
technicalities. The trial court did not abuse its 
discretion in declining to dismiss the employ- 
ee’s claim. Andrews v. Custom Foods of 
America, Inc., 2020 TN Wrk Comp App Bd 
LEXIS 46. 


NOTES TO DECISIONS 


ANALYSIS 


1. Burden of Proof. 
ee Evidence. 


1. Burden of Proof. 

It was proper to deny an employee’s claim for 
workers’ compensation because the evidence 
did not preponderate against the trial court’s 
finding that the employee failed to sustain his 
burden of proof that his injury arose primarily 
out of his employment; a doctor did not testify 
within a reasonable degree of medical certainty, 
either directly or indirectly, that the employee’s 
work activity more likely than not contributed 


more than fifty percent in causing the injury. 
Panzarella v. Amazon.Com, Inc., — S.W.3d —, 
2018 Tenn. LEXIS 244 (Tenn. May 16, 2018), 
affd, Panzarella v. Amazon.com, Inc., — S.W.3d 
—, 2018 Tenn. LEXIS 247 (Tenn. May 16, 
2018). 


2. Evidence. 

Treating physician’s opinion that a claim- 
ant’s injury was not work-related was entitled 
to a presumption of correctness, and the claim- 
ant did not present sufficient medical evidence 
to overcome the presumption. Thysavathdy v. 
Bridgestone Ams. Tire Operations, — S.W.3d 
—, 2018 Tenn. LEXIS 313 (Tenn. June 8, 2018). 


50-6-239. Motion for benefit review conference — Motion for expe- 
dited adjudication — Specialists. [Applicable to injuries 
occurring prior to July 1, 2014.] 


Compiler’s Notes. 
Acts 2004, ch. 962, § 42 provided that: (a) 
The general assembly recognizes that signifi- 
cant cost savings will result from the imple- 
mentation of this bill. It is in the best interest of 
the citizens of Tennessee that the cost savings 


be passed to the entities that have paid faith- 
fully workers’ compensation premiums in order 
to ensure the economic well-being of their em- 
ployees. It is the intent and purpose of the 
general assembly that workers’ compensation 
premiums be adjusted downward within fifteen 
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(15) months of July 1, 2004 to reflect the cost 
savings resulting from the provisions of the act. 
If a workers’ compensation policy is subject to 
renewal during the fifteen (15) month period, 
adjustments to the policy may be made at that 
time. 

(b) It is the intent of the general assembly 
that the savings of the act shall routinely be 
reflected in future filings through the advisory 
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prospective loss cost filing system, pursuant to 
§§ 56-5-106(b) and 50-6-402. Nothing in this 
section shall be construed as amending or af- 
fecting the procedures for filing and approval of 
rates set forth in title 56, chapter 5. 

The division of workers’ compensation is now 
referred to as the bureau of workers’ compen- 
sation. 


NOTES TO DECISIONS 


3. Exhaustion of Remedies. 

Chancery court erred in ordering a second 
panel of physicians outside of Tennessee to 
continue an injured employee’s treatment be- 


the matter due to the employer’s failure to 
exhaust the benefit review conference process. 
Goodyear Tire & Rubber Co. v. Davis, —S.W.3d 
—, 2015 Tenn. App. LEXIS 380 (Tenn. Ct. App. 


cause, pursuant to the certiorari statute, the 


May 26, 2015). 
court lacked subject matter jurisdiction over 


50-6-240. Approval or rejection of settlement agreements. 


(a) The interested parties shall have the right to settle all matters of 
compensation between themselves, but all settlements shall be reduced to 
writing and shall be approved by a judge of the court of workers’ compensation 
claims before they are binding on either party. It shall be the duty of the judge 
of the court of workers’ compensation claims to whom any proposed settlement 
is presented for approval under this chapter, to examine the proposed settle- 
ment to determine whether the employee is receiving, substantially, the 
benefits provided by this chapter. Upon approving the settlement, a judgment 
shall be rendered on the settlement by the court of workers’ compensation 
claims and duly entered by the clerk. The cost of the proceeding shall be borne 
by the employer. In all cases where the settlement proceedings or any other 
court proceedings for workers’ compensation under this chapter involve a 
subsequent injury wherein the employee would be entitled to receive or is 
claiming compensation from the subsequent injury and vocational recovery 
fund provided for in § 50-6-208, the administrator shall be made a party 
defendant to the proceedings in an action filed by either the employer or the 
injured employee, and an attorney representing the bureau under the super- 
vision of the attorney general and reporter shall represent the administrator in 
the proceeding. The court of workers’ compensation claims, by its decree, shall 
determine the right of the employee to receive compensation from the fund. 

(b) A workers’ compensation judge shall approve or reject settlements 
submitted to the bureau within three (3) business days after the settlement . 
has been received by the bureau and assigned to a workers’ compensation 
judge for consideration. 

(c) In approving settlements, a workers’ compensation judge shall consider 
all pertinent factors and if the injured employee is not represented by counsel, 
then the workers’ compensation judge shall thoroughly inform the employee of 
the scope of benefits available under this chapter and the employee’s rights 
and the procedures necessary to protect those rights. 

(d) Nothing in this section shall be construed to prohibit the parties from 
compromising and settling the issue of future medical benefits at any time; 
provided, that the settlement agreement is approved by a judge of the court of 
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workers’ compensation claims, and includes a provision confirming that the 
employee has been informed of the potential consequences of the settlement, if 
any, with respect to medicare and TennCare benefits and liabilities. Notwith- 
standing any other provision of this chapter, an employee who is determined to 
be permanently and totally disabled shall not be allowed to compromise and 
settle the employee’s rights to future medical benefits. 

(e) Notwithstanding any other provision of this section, if there is a dispute 
between the parties as to whether a claim is compensable, or as to the amount 
of compensation due, the parties may settle the matter without regard to 
whether the employee is receiving substantially the benefits provided by this 
chapter; provided, that the settlement is determined by a workers’ compensa- 
tion judge to be in the best interest of the employee. 

(f) No party may settle a claim for permanent disability benefits unless the 
settlement agreement has been approved by a workers’ compensation judge. 





Any settlement agreement not approved pursuant to this section is void. 


History. 

Acts 1992, ch. 900, § 15; 1996, ch. 944, § 28; 
2013, ch. 289, § 84; 2015, ch. 341, §§ 13, 15; 
2016, ch. 816, § 2; 2017, ch. 344, § 1. 


Amendments. 

The 2015 amendment substituted “bureau” 
for “division” in (b) and added (f). 

The 2016 amendment rewrote (a) which read: 

“(a) A workers’ compensation judge may ap- 
prove a proposed settlement among the parties 
if: 

“(1) The settlement agreement has been 
signed by the parties; and 

“(2) The workers’ compensation judge has 
determined that the employee is receiving, sub- 


stantially, the benefits provided by this chapter, 
or, in cases subject to subsection (d), if the 
workers’ compensation judge has determined 
that the settlement is in the best interest of the 
employee.”; added the first sentence in (d); and 
substituted “this section is void” for “this sub- 
section (f) is void” at the end of (f). 

The 2017 amendment substituted “subse- 
quent injury and vocational recovery fund” for 
“second injury fund” in the next to the last 
sentence of (a). 


Effective Dates. 
Acts 2015, ch. 341, § 19. May 4, 2015. 
Acts 2016, ch. 816, § 11. April 14, 2016. 
Acts 2017, ch. 344, § 12. May 9, 2017. 


50-6-240. Settlement agreement at conference — Written agreement or 
settlement — Report on unresolved issues — Filing. 
[Applicable to injuries occurring prior to July 1, 2014.] 


Compiler’s Notes. 
The division of workers’ compensation is now 


referred to as the bureau of workers’ compen- 
sation. 


50-6-241. Maximum permanent partial disability awards for claims 
arising after July 1, 2004 but before July 1, 2014 — 
Public policy regarding legal immigration. 


Compiler’s Notes. 

Acts 2004, ch. 962, § 42 provided that: (a) 

The general assembly recognizes that signifi- 
cant cost savings will result from the imple- 
mentation of this bill. It is in the best interest of 
the citizens of Tennessee that the cost savings 
be passed to the entities that have paid faith- 
fully workers’ compensation premiums in order 
to ensure the economic well-being of their em- 
ployees. It is the intent and purpose of the 
general assembly that workers’ compensation 
premiums be adjusted downward within fifteen 
(15) months of July 1, 2004 to reflect the cost 


savings resulting from the provisions of the act. 
If a workers’ compensation policy is subject to 
renewal during the fifteen (15) month period, 
adjustments to the policy may be made at that 
time. 

(b) It is the intent of the general assembly 
that the savings of the act shall routinely be 
reflected in future filings through the advisory 
prospective loss cost filing system, pursuant to 
§§ 56-5-106(b) and 50-6-402. Nothing in this 
section shall be construed as amending or af- 
fecting the procedures for filing and approval of 
rates set forth in title 56, chapter 5. 
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NOTES TO DECISIONS 


ANALYSIS 


Return to Employment. 
Findings. 

Particular Cases. 

No Cap on Award. 
Disability Assessment. 
Applicability of Multipliers. 


Gs Coe 


1. Return to Employment. 

Prior to his injuries, an employee who 
worked as a crew chief on a salvage crew could 
anticipate earning a minimum of $560.00 in a 
40 hour week without regard to overtime, while 
after his placement in the sales department, 
the employee could anticipate earning the 
lesser amount of $500.00 per week without 
regard to commissions. Accordingly, the trial 
court correctly found that the employee did not 
have a meaningful return to work and that his 
award of disability benefits was not limited to 
one and one-half times his medical impairment. 
Corso v. Accident Fund Ins. Co., — S.W.3d —, 
2016 Tenn. LEXIS 630 (Tenn. Sept. 2, 2016), 
aff'd, Corso v. Accident Fund Ins. Co., — S.W.3d 
—, 2016 Tenn. LEXIS 631 (Tenn. Sept. 2, 2016). 


2. Findings. 

Trial court’s recitation of the generic factors 
in the statute did not amount to specific find- 
ings as to any of those factors; however, the 
trial court also gave additional, specific findings 
to support its decision, including the employee’s 
ongoing medical treatment and the significant 
medical restrictions imposed due to her injury, 
and these findings sufficiently support the trial 
court’s decision to satisfy the requirements of 
the statute. Marshall v. Pinnacle Food Grp., — 
S.W.3d —, 2016 Tenn. LEXIS 751 (Tenn. Oct. 
27, 2016), affd, Marshall v. Pinnacle Food 
Group, — S.W.3d —, 2016 Tenn. LEXIS 750 
(Tenn. Oct. 27, 2016). 


3. Particular Cases. 

Evidence preponderated against the trial 
court’s finding that only 35 percent of the 
employee’s permanent and total disability was 
attributable to the subject injury and should 
have allocated 100 percent of his disability to 
the employer, because the employee was per- 
forming his job with no limitations prior to the 
injury, the injury required him to have a total 
left shoulder replacement, the employee was 
released with significant permanent restric- 
tions and was unable to work or do household 
chores he had previously done. UPS v. Wyrick, 
— S$.W.3d —, 2016 Tenn. LEXIS 854 (Tenn. Nov. 
30, 2016), aff'd, —S.W.3d —, 2016 Tenn. LEXIS 
885 (Tenn. Nov. 30, 2016). 

Trial court erred in concluding an employee’s 
permanent partial disability benefits award 
was subject to the lower cap because the evi- 


dence preponderated against its finding the 
employer acted reasonably in terminating the 
employee for misconduct; because the miscon- 
duct exception did not apply, and the employee 
failed to make a meaningful return to work for 
purposes of applying the statutory caps to her 
award, she was entitled to an award up to six 
times the assigned medical impairment rating. 
Gandee v. Zurich N. Am. Ins. Co., — $.W.3d —, 
2018 Tenn. LEXIS 524 (Tenn. Sept. 19, 2018), 
review denied, Gandee v. Zurich N. Am. Ins. 
Co., —S.W.3d —, 2018 Tenn. LEXIS 523 (Tenn. 
Sept. 19, 2018). 

Court examined the elements of the miscon- 
duct exception in light of the proof presented at 
trial because the employer raised the miscon- 
duct exception supported by the testimony of 
the employer’s administrator; at the conclusion 
of the proof, the trial court agreed the employee 
was terminated for misconduct and limited the 
employee’s recovery by applying the lower cap. 
Gandee v. Zurich N. Am. Ins. Co., — S.W.3d —, 
2018 Tenn. LEXIS 524 (Tenn. Sept. 19, 2018), 
review denied, Gandee v. Zurich N. Am. Ins. 
Co., — S.W.3d —, 2018 Tenn. LEXIS 523 (Tenn. 
Sept. 19, 2018). 


4, No Cap on Award. 

Trial court properly found that an employee 
was entitled to both permanent partial and 
temporary total disability benefits and did not 
err in declining to cap the employee’s award 
because the employer pressured the employee 
to resign after she injured her knee at work and 
she did not have a meaningful return to work 
she was 63 years old, almost all her job experi- 
ence required activities that were severely lim- 
ited by the permanent restrictions her doctor 
imposed, none of the employers where she had 
applied for jobs offered her a job because of her 
permanent restrictions, and there was no evi- 
dence to indicate the employer would have been 
any more accommodating to her after her knee 
surgery than it was before it pressured her to 
resign. Hunt v. Dillard’s Inc., —S.W.3d —, 2017 
Tenn. LEXIS 753 (Tenn. Dec. 13, 2017), aff'd, — 
S.W.3d —, 2017 Tenn. LEXIS 752 (Tenn. Dec. 
13 20i0 


5. Disability Assessment. 

Award of permanent partial disability ben- 
efits for the employee’s shoulder injury and a 
30% vocational disability was supported by 
expert testimony that there was such an injury, 
with only a 1% difference in the impairment 
determinations by the two experts, and evi- 
dence that the employee was 60 years old, had 
a tenth grade education, and had health issues 
that made manual labor difficult. Raymer v. 
Maint. Insights, LLC, — S.W.3d —, 2018 Tenn. 
LEXIS 377 (Tenn. June 14, 2018), aff'd, Raymer 
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v. Maint. Insights LLC, — S.W.3d —, 2018 
Tenn. LEXIS 376 (Tenn. June 14, 2018). 

Trial court did not err in adopting the five 
percent impairment rating assigned by an ex- 
pert because the expert accounted for the em- 
ployee’s sensory deficits. Gandee v. Zurich N. 
Am. Ins. Co., — $.W.3d —, 2018 Tenn. LEXIS 
524 (Tenn. Sept. 19, 2018), review denied, Gan- 
dee v. Zurich N. Am. Ins. Co., —S.W.3d —, 2018 
Tenn. LEXIS 523 (Tenn. Sept. 19, 2018). 


6. Applicability of Multipliers. 

Trial court did not err by accepting a psychia- 
trist’s psychiatric impairment rating but elect- 
ing not to apply any multiplier in awarding a 
disability for an injured employee’s conversion 
disorder because the trial court was clearly 
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troubled by the conflicting testimony regarding 
the extent of the employee’s conversion disor- 
der, which led to the employee’s uncontrolled 
flailing, particularly in light of the employee’s 
extensive driving activity. Vaughn v. City of 
Murfreesboro, — S.W.3d —, 2020 Tenn. LEXIS 
415 (Tenn. July 24, 2020). 

Trial court did not err in limiting an injured 
employee’s award of permanent partial disabil- 
ity to a multiplier of less than five times the 
employee’s anatomical impairment because, 
other than relying upon a psychiatric injury, 
the employee offered no argument as to why the 
employee should have received a higher multi- 
plier for the employee’s shoulder injury. 
Vaughn v. City of Murfreesboro, — S.W.3d —, 
2020 Tenn. LEXIS 415 (Tenn. July 24, 2020). 


50-6-241. Maximum permanent partial disability award for causes 
arising on or after August 1, 1992 — Reconsideration of 
industrial disability issue — Awards for claims arising 
after July 1, 2004 — Public policy regarding legal immi- 
gration. [Applicable to injuries occurring prior to July 


1, 2014.] 


Compiler’s Notes. 

Acts 2004, ch. 962, § 42 provided that: (a) 

The general assembly recognizes that signifi- 
cant cost savings will result from the imple- 
mentation of this bill. It is in the best interest of 
the citizens of Tennessee that the cost savings 
be passed to the entities that have paid faith- 
fully workers’ compensation premiums in order 
to ensure the economic well-being of their em- 
ployees. It is the intent and purpose of the 
general assembly that workers’ compensation 
premiums be adjusted downward within fifteen 
(15) months of July 1, 2004 to reflect the cost 


savings resulting from the provisions of the act. 
If a workers’ compensation policy is subject to 
renewal during the fifteen (15) month period, 
adjustments to the policy may be made at that 
time. 

(b) It is the intent of the general assembly 
that the savings of the act shall routinely be 
reflected in future filings through the advisory 
prospective loss cost filing system, pursuant to 
§§ 56-5-106(b) and 50-6-402. Nothing in this 
section shall be construed as amending or af- 
fecting the procedures for filing and approval of 
rates set forth in title 56, chapter 5. 


NOTES TO DECISIONS 


ANALYSIS 


3. Applicability of Multipliers. 
5. Disability Assessment. 
11. Particular Cases. 


3. Applicability of Multipliers. 

An award to an employee for permanent 
partial disability was not subject to the one- 
and-one-half-times cap because the employee, 
after undergoing separate surgeries on each of 
the employee’s shoulders, acted reasonably by 
accepting a voluntary buyout for reasons re- 
lated to the employee’s work injuries. Cha Yang 
v. Nissan N. Am., Inc., 440 S.W.3d 593, 2014 
Tenn. LEXIS 607 (Tenn. Aug. 11, 2014). 


5. Disability Assessment. 
Employee was totally disabled by his spinal 
injuries from August 12, 2011 through Febru- 


ary 6, 2012, and thus the evidence preponder- 
ated in favor of the trial court’s determination 
that the employer was not entitled to the re- 
quested credit for the temporary total disability 
payments made after August 22, 2011. Collier v. 
McEvoy Funeral Home, Inc., — S.W.3d —, 2014 
Tenn. LEXIS 1042 (Tenn. Dec. 29, 2014), affd, 
— $.W.3d —, 2014 Tenn. LEXIS 1041 (Tenn. 
Dec. 29, 2014). 

Evidence did not preponderate against the 
trial court’s decision to base the award of per- 
manent disability benefits on a doctor’s impair- 
ment rating, and thus the award, based on the 
finding that the claimant suffered a seven per- 
cent permanent medical impairment as the 
result of her work-related injury, was affirmed; 
the doctor was certified in orthopedics and 
spoke annually on how to use certain guides in 
performing medical evaluations, he based his 
opinion initially on a review of the claimant’s 
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records, but altered his opinion after a personal 
examination of her, and the trial court had the 
chance to compare the findings of each medical 
expert. Payne v. UPS, — 8.W.3d —, 2014 Tenn. 
LEXIS 1112 (Tenn. Dec. 30, 2014), affd, — 
S.W.3d —, 2014 Tenn. LEXIS 1109 (Tenn. Dec. 
30, 2014). 

Award of 45 percent permanent partial dis- 
ability did not preponderate against the evi- 
dence where the employee testified that she 
had continuing pain that interfered with her 
daily activities, and her testimony was consis- 
tent with statements contained in a hip special- 
ist’s notes and with an evaluating physician’s 
testimony. Alford v. HCA Health Servs., — 
S.W.3d —, 2015 Tenn. LEXIS 1057 (Tenn. Dec. 
15, 2015). 


11. Particular Cases. 

Finding that the employee’s workers’ com- 
pensation claim was compensable was appro- 
priate pursuant to T.C.A. §§ 50-6-102 and 50- 
6-241(d)(1)(A) in that he was subjected to a 
higher risk of injury from the tornado because 
of his employment than the general public 
would have had. Accordingly, his injury arose 
out of his employment. Dixon v. Travelers In- 
dem. Co., 336 S.W.3d 532, 2011 Tenn. LEXIS 
188 (Tenn. Mar. 3, 2011). 
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Evidence did not preponderate against the 
trial court’s decision to award an employee 
benefits because the trial court considered the 
lay and expert testimony, the factors for assess- 
ing vocational disability, and reached a result 
consistent with the proof, and the employee 
established that his injuries had a rational, 
causal connection to the work; due to his inju- 
ries, the employee was unable to continue 
working, and a doctor testified that because of 
the injury, he was almost crippled. Wilcutt v. 
Cam Elec. Sys., — S.W.3d —, 2014 Tenn. 
LEXIS 595 (Tenn. July 28, 2014), affd, — 
S.W.3d —, 2014 Tenn. LEXIS 594 (Tenn. July 
28, 2014). 

Trial court did not err in awarding an em- 
ployee additional permanent partial disability 
benefits because its findings complied with sub- 
section (d)(2)(B) and provided a sufficient basis 
for the award; the trial court found that the 
employee was not terminated for misconduct, 
he could not perform physical labor, he had 
limited range of motion and periodic discom- 
fort, since his termination the employee was 
employed for four months, earning less than 
half what he was making with the employer. 
Clay v. AT&T Mobility Servs., LLC, — S.W.3d 
—, 2014 Tenn. LEXIS 606 (Tenn. Aug. 8, 2014), 
affd, — S.W.3d —, 2014 Tenn. LEXIS 605 
(Tenn. Aug. 8, 2014). 


50-6-242. Additional disability benefits — Award of permanent partial 
disability benefits for permanent medical impairment in 
certain cases — Specific documented findings required — 
Employees not eligible or authorized to work in the United 
States under federal immigration laws are ineligible. 


(a)(1) This subsection (a) shall apply to injuries that occur on or after July 1, 


2014. 


(2) For injuries that occur during the time period set out in subdivision 





(a)(L), in extraordinary cases where the employee is eligible for increased 
benefits under § 50-6-207(3)(B), the employee may receive disability benefits 
of sixty-six and two-thirds percent (66 7/3%) of the employee’s pre-injury 
average weekly wage or salary for a period not to exceed the two hundred 
seventy-five (275) weeks inclusive of the benefits provided to the employee 
under § 50-6-207(3)(A). Benefits may be awarded pursuant to this subsection 
(a), in lieu of the increased benefits for which the employee is eligible under 
§ 50-6-207(3)(B), if the presiding workers’ compensation judge first deter- 
mines based on clear and convincing evidence that limiting the employee’s 
recovery to the benefits provided by § 50-6-207(3)(B) would be inequitable in 
light of the totality of the circumstances and the presiding workers’ compen- 
sation judge makes specific, documented findings that as of the date of the 
award or settlement the three (3) following facts concerning the employee are 
true: 
(A) The employee has been assigned an impairment rating of at least 
ten percent (10%) to the body as whole, that has been determined 
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according to the AMA guides as defined by § 50-6-102, by the authorized 
treating physician; 

(B) The authorized treating physician has certified on a form provided 
by the bureau that due to the permanent restrictions on activity the 
employee has suffered as a result of the injury the employee no longer has 
the ability to perform the employee’s pre-injury occupation. The autho- 
rized treating physician’s certification pursuant to this subdivision 
(a)(2)(B) shall have a presumption of correctness that may be overcome by 
the presentation of contrary clear and convincing evidence; and 

(C) The employee is not earning an average weekly wage or salary that 
is greater than or equal to seventy percent (70%) of the employee’s 
pre-injury average weekly wage or salary. 

(b) For those injuries that occur on or after July 1, 2004 but prior to July 1, 
2014, and notwithstanding any provision of this chapter to the contrary and in 
appropriate cases where the employee is eligible to receive the maximum 
permanent partial disability award under § 50-6-241(d)(1)(B) or (d)(2), the 
employee may receive disability benefits not to exceed the appropriate maxi- 
mum number of weeks as set forth in § 50-6-207 for the type of injury 
sustained by the employee. In those cases, the court or workers’ compensation 
specialist shall make specific documented findings, supported by clear and 
convincing evidence, that as of the date of the award or settlement, at least 
three (3) of the following facts concerning the employee are true: 

(1) The employee lacks a high school diploma or general equivalency 
diploma or the employee cannot read or write on a grade eight (8) level; 

(2) The employee is fifty-five (55) years of age or older; 

(3) The employee has no reasonably transferable job skills from prior 
vocational background and training; and 

(4) The employee has no reasonable employment opportunities available 
locally considering the employee’s permanent medical condition. 

(c) Subsections (a) and (b) shall not apply to injuries sustained on or after 
July 1, 2009, by an employee who is not eligible or authorized to work in the 
United States under federal immigration laws. 


History. 

Acts 1992, ch. 900, § 18; 2004, ch. 962, § 12; 
2009, ch: 526, § 2; 2013, ch. 282; § 8; 2013, ch. 
289, § 90; 2014, ch. 903, §§ 7, 13; 2015, ch. 341, 
§ 15; 2016, ch. 816, § 9. 


Compiler’s Notes. 

Acts 2004, ch. 962, § 42 provided that: (a) 

The general assembly recognizes that signifi- 
cant cost savings will result from the imple- 
mentation of this bill. It is in the best interest of 
the citizens of Tennessee that the cost savings 
be passed to the entities that have paid faith- 
fully workers’ compensation premiums in order 
to ensure the economic well-being of their em- 
ployees. It is the intent and purpose of the 
general assembly that workers’ compensation 
premiums be adjusted downward within fifteen 
(15) months of July 1, 2004 to reflect the cost 
savings resulting from the provisions of the act. 
If a workers’ compensation policy is subject to 


renewal during the fifteen (15) month period, 
adjustments to the policy may be made at that 
time. 

(b) It is the intent of the general assembly 
that the savings of the act shall routinely be 
reflected in future filings through the advisory 
prospective loss cost filing system, pursuant to 
§§ 56-5-106(b) and 50-6-402. Nothing in this 
section shall be construed as amending or af- 
fecting the procedures for filing and approval of 
rates set forth in title 56, chapter 5. 


Amendments. 
The 2015 amendment substituted “bureau” 
for “division” in the first sentence in (a)(2)(B). 
The 2016 amendment deleted “, but shall not 
apply to injuries that occur after June 30, 2016” 
at the end of (a)(1). 


Effective Dates. 
Acts 2015, ch. 341, § 19. May 4, 2015. 
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Acts 2016, ch. 816, § 11. April 14, 2016. 


Workers’ Compensation Appeals Board 
Decisions. 

Following an employee’s work-related back 
injury, the parties entered into a settlement 
agreement that resolved the employee’s claim 
for permanent partial disability benefits and 
allowed the employee to petition for additional 
disability benefits once his original compensa- 
tion period expired. At the conclusion of the 
initial compensation period, the employee 
sought increased benefits, asserting that, al- 
though he had returned to work for another 
employer, the wages or salary he was receiving 
was less than the wages or salary he received 
from his employer on the date of his injury and 
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was less than 70% of his pre-injury average 
weekly wage or salary. The employer filed a 
motion for summary judgment, asserting there 
were no disputed material facts concerning 
whether the employee’s wages with his new 
employer were greater than the wages he was 
receiving at the time of his injury. The trial 
court denied the employer’s motion, concluding 
a genuine issue of material fact precluded sum- 
mary judgment. The denial of the motion was 
affirmed because there was both contradictory 
and conflicting testimony regarding whether 
the employee was paid a salary or was paid an 
hourly rate for his work with the new employer. 
Good v. Vickers Concrete Reinforcing, Inc., 
2019 TN Wrk Comp App Bd LEXIS 26. 


NOTES TO DECISIONS 


ANALYSIS 
ih: Construction. 
2: Increased Benefits. 
B. Burden of Proof. 
4. Standard of Proof. 
1. Construction. 


T.C.A. § 50-6-242(a)(2)(B) requires a physi- 
cian to certify that the injured employee is 
incapable of returning to that employee’s pre- 
injury “occupation,” as that term is commonly 
understood. Batey v. Deliver This, Inc., 568 
S.W.3d 91, 2019 Tenn. LEXIS 18 (Tenn. Jan. 29, 
2019). 


2. Increased Benefits. 

Trial court did not err in finding that the 
employee was eligible for increased benefits, 
that his case was extraordinary, and that lim- 
iting his award would be inequitable; limiting 
the employee to the benefits provided in T.C.A. 
§ 50-6-207(3)(B) would result in him receiving 
a permanent partial disability award signifi- 
cantly less than the vocational disability rat- 
ings of both testifying vocational experts. Batey 
v. Deliver This, Inc., 568 S.W.3d 91, 2019 Tenn. 
LEXIS 18 (Tenn. Jan. 29, 2019). 


3. Burden of Proof. 

Statute does not require an injured worker to 
establish the certification of an authorized 
treating physician factor by clear and convinc- 
ing evidence, and instead, the statute requires 
a trial court to find by clear and convincing 
evidence only that limiting the employee’s re- 
covery to the benefits provided would be ineq- 


uitable; if the trial court makes such a finding, 
then the three factors in T.C.A. § 50-6- 
242(a)(2)(A)-(C) need only be established by a 
preponderance of the evidence. Batey v. Deliver 
This, Inc., 568 S.W.3d 91, 2019 Tenn. LEXIS 18 
(Tenn. Jan. 29, 2019). 

Once the physician signed the certification 
form and it was properly submitted to the 
court, the employee’s burden of establishing the 
statutory criteria was satisfied and the burden 
then shifts to the employer to show, by contrary 
clear and convincing evidence, that the em- 
ployee was capable of performing his pre-injury 
occupation; the employer did not meet this 
burden. Batey v. Deliver This, Inc., 568 S.W.3d 
91, 2019 Tenn. LEXIS 18 (Tenn. Jan. 29, 2019). 

Required physician certification form was 
signed and properly admitted into evidence and 
was entitled to a presumption of correctness 
and the burden shifted to the employer to show, 
by contrary clear and convincing evidence, that 
the employee was capable of returning to his 
pre-injury occupation; no such evidence was 
presented, and although the trial court erred in 
its interpretation of “pre-injury occupation,” 
the error was harmless. Batey v. Deliver This, 
Inc., 568 S.W.3d 91, 2019 Tenn. LEXIS 18 
(Tenn. Jan. 29, 2019). 


4, Standard of Proof. 

Employee was not entitled to relief under the 
escape clause that allowed a court to award 
greater vocational disability than allowed by 
the statutory multipliers because there was no 
proof regarding transferable job skills or rea- 
sonable employment opportunities in the area. 
Vaughn v. City of Murfreesboro, — S.W.3d —, 
2020 Tenn. LEXIS 415 (Tenn. July 24, 2020). 
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50-6-242. Award of permanent partial disability benefits for perma- 
nent medical impairment in certain cases — Illegal 
immigrants ineligible. [Applicable to injuries occurring 


prior to July 1, 2014.] 


Compiler’s Notes. 

Acts 2004, ch. 962, § 42 provided that: (a) 

The general assembly recognizes that signifi- 
cant cost savings will result from the imple- 
mentation of this bill. It is in the best interest of 
the citizens of Tennessee that the cost savings 
be passed to the entities that have paid faith- 
fully workers’ compensation premiums in order 
to ensure the economic well-being of their em- 
ployees. It is the intent and purpose of the 
general assembly that workers’ compensation 
premiums be adjusted downward within fifteen 
(15) months of July 1, 2004 to reflect the cost 


savings resulting from the provisions of the act. 
If a workers’ compensation policy is subject to 
renewal during the fifteen (15) month period, 
adjustments to the policy may be made at that 
time. 

(b) It is the intent of the general assembly 
that the savings of the act shall routinely be 
reflected in future filings through the advisory 
prospective loss cost filing system, pursuant to 
8§ 56-5-106(b) and 50-6-402. Nothing in this 
section shall be construed as amending or af- 
fecting the procedures for filing and approval of 
rates set forth in title 56, chapter 5. 


50-6-244, Statistical data form for assessment of workers’ compensa- 
tion system — Penalty for noncompliance. 


(a) The bureau shall develop a statistical data form for collecting data 
relevant to assessing the workers’ compensation system. In developing or 
altering the form, the bureau shall seek written comment from the advisory 
council on workers’ compensation and the administrative office of the courts. 
The administrator shall submit the proposed form to the commerce and labor 
committee of the senate, and the commerce committee of the house of 
representatives, together with any written comments of the advisory council 
on workers’ compensation and the administrative office of the courts, prior to 
submission of a proposed rule to the attorney general and reporter. The 
administrator shall promulgate the form by rule, pursuant to the Uniform 
Administrative Procedures Act, compiled in title 4, chapter 5. 

(b)(1) A statistical data form must be filed for every workers’ compensation 

matter that is concluded by trial or settlement. Settlement includes a 

settlement for initial benefits, a settlement for increased benefits, and a 

settlement for closure of future medical benefits that remained open pursu- 

ant to a prior order, even if a statistical data form was filed at the time of 
submission of the prior order. 

(2) The bureau shall seek written comment on substantive changes to the 
statistical data form from the advisory council on workers’ compensation. The 
administrator shall submit the proposed form to the commerce and labor 
committee of the senate and the commerce committee of the house of 
representatives, together with any written comments of the advisory council 
on workers’ compensation, thirty (30) days prior to submission of a proposed 
rule to the attorney general and reporter. 

(3) Ifthe administrator or the administrator’s designee determines that an 
employer or employer’s agent fails to fully complete and timely file the 
statistical data form within ten (10) business days of the date of a compen- 
sation hearing order, the bureau may assess a civil penalty against the 
offending party of not less than one hundred dollars ($100) nor more than one 
thousand dollars ($1,000) per violation. 
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(c) The clerk of the court shall forward to the administrator of the bureau of 
workers’ compensation, on or before the tenth day of each calendar month, all 
workers’ compensation statistical data forms filed with the clerk during the 
preceding calendar month. 

(d) In cases involving a workers’ compensation settlement that is submitted 
to the bureau for approval, the statistical data form required by this section 
shall also be completed and submitted to the bureau at the time of the 
submission of the settlement for approval. A settlement approved by the 
bureau shall not become final until the statistical data form required by this 
section is fully completed and received by the bureau. 

(e) It is the responsibility of the employer or the employer’s agent to 
complete and file the form required by this section, contemporaneously with 
the filing of the final order or settlement. The employee and any agent of the 
employee are required to cooperate with the employer in completing this form. 

(f)(1) If the administrator or the administrator’s designee determines that an 

insurer or self-insured employer fails to complete substantially and file the 

statistical data forms with such frequency as to indicate a general business 
practice, the administrator may assess a monetary penalty against the 
insurance company for the employer or against the employer, if self insured. 

The amount of the monetary penalty shall not exceed one hundred dollars 

($100). For the purposes of this subsection (f), “general business practice” 

means an insurer or self-insured employer fails to complete substantially 

and file a statistical data form more than five (5) times. 

(2) No monetary penalty may be assessed by the administrator, or the 
administrator’s designee, with respect to a form that has been filed with the 
bureau of workers’ compensation for more than ninety (90) days. No monetary 
penalty may be assessed for a statistical data form that was not filed with the 
court clerk more than ninety (90) days from the date of entry of the final order 
of the court. No monetary penalty may be assessed due to the failure to 
provide information on the statistical data form that is solely within the 
knowledge of the employee or due solely to the failure of the employee to sign 
the form. 

(3) An insurance company or self insured employer assessed a monetary 
penalty by the administrator pursuant to this subsection (f), may appeal the 
penalty under the Uniform Administrative Procedures Act. The administra- 
tor, or an agency member appointed by the administrator, shall have the 
authority to hear as a contested case an administrative appeal of any. 
monetary penalty assessed pursuant to this subsection (f). 





History. 

Acts 1998, ch. 1024, § 3; 1999, ch. 520, § 41; 
2003, ch. 359, §§ 3, 4; 2005, ch. 429, § 18; 2011, 
ch. 410; '§=10(c)} 2013; ch, 236,)$ 31; 2018) ch: 
282, § 1; 2015, ch. 341, § 15; 2017, ch. 344, § 9; 
2021, ch. 64, § 113. 


Compiler’s Notes. 

Acts 2017, ch. 344, § 12 provided that the 
act, which amended this section, shall apply to 
violations that occur on and after May 9, 2017. 


Amendments. 

The 2015 amendment substituted “bureau” 
for “division” throughout. 

The 2017 amendment substituted “bureau” 
for “department” throughout the section and 
rewrote (b) which read: “(b)(1) A statistical data 
form shall be filed for every workers’ compen- 
sation matter that is concluded by settlement, 
whether approved by a court or the depart- 
ment. A statistical data form shall be filed for 
every workers’ compensation matter that is 
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concluded by a trial so that the form reflects the 
trial court’s ruling and information that is 
current as of the date the trial order is submit- 
ted to the court for approval, whether or not an 
appeal of the matter is anticipated or filed. A 
statistical data form shall be either typed or 
completed by computer using a form available 
on the web site of the bureau of workers’ 
compensation. 

“(2) A statistical data form is not required to 
be filed in cases that involve reconsideration of 
a prior settlement or trial judgment order for 
which a statistical data form was filed at the 
time of submission of the prior order. A statis- 
tical data form is not required to be filed if the 
only issue resolved by an order is the closing of 
future medical benefits that remained open 
pursuant to a prior order for which a statistical 
data form was filed at the time of submission of 
the prior order. 

“(3) In cases involving a workers’ compensa- 
tion settlement that is approved by a court, the 
completed statistical data form shall be filed at 
the same time as the order approving the 
settlement is filed and shall be filed with the 
clerk of the court in which the settlement order 
is filed. A clerk of the court shall not accept a 
settlement order for filing, unless it is accom- 
panied by a fully completed statistical data 
form. 

“(4) In cases involving a workers’ compensa- 
tion case that is resolved by trial, the completed 
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statistical data form shall be filed at the same 
time as the final order is submitted to the trial 
court for approval and shall be filed with the 
clerk of the court in which the matter was tried. 
Aclerk of the court shall not accept a trial order 
for filing, unless it is accompanied by a fully 
completed statistical data form. 

“(5) A settlement order of a court in a work- 
ers’ compensation matter is not final until the 
statistical data form required by this section is 
fully completed and filed with the appropriate 
clerk of the court. 

“(6) A workers’ compensation trial order is 
not final until the statistical data form required 
by this section is fully completed and filed with 
the appropriate clerk of the court. In the event 
of an appeal of a workers’ compensation trial 
verdict to the supreme court of Tennessee, this 
section shall neither abrogate nor supersede 
the Rules of Appellate Procedure regarding the 
computation of the time for the proper filing of 
a notice of appeal. The information submitted 
in the statistical data form shall not be admis- 
sible on appeal for any purpose.” 

The 2021 amendment substituted “com- 
merce” for “consumer and human resources” in 


(a) and (b)(2). 


Effective Dates. 
Acts 2015, ch. 341, § 19. May 4, 2015. 
Acts 2017, ch. 344, § 12. May 9, 2017. 
Acts 2021, ch. 64, § 1382. March 29, 2021. 


50-6-244. Statistical data form for assessment of workers’ compensa- 
tion system — Penalty for noncompliance. [Applicable 
to injuries occurring prior to July 1, 2014.] 


Compiler’s Notes. 
The division of workers’ compensation is now 


referred to as the bureau of workers’ compen- 
sation. 


PART 8 
OCCUPATIONAL DISEASES 


50-6-301. “Occupational diseases” defined. [Applicable to injuries oc- 
curring prior to July 1, 2014.] 


NOTES TO DECISIONS 


ANALYSIS 


1¥ In General. 
2; Causation. 


1. In General. 

Employee was entitled to workers’ compen- 
sation benefits because the employee developed 
a lung condition as a consequence of the em- 
ployee’s exposure at work to grain dust that 
was produced by a grain facility adjacent to the 


employer’s workplace. Plotner v. Metal Prep, — 
S.W.3d —, 2014 Tenn. LEXIS 677 (Tenn. Sept. 
29, 2014), affd, —S.W.3d —, 2014 Tenn. LEXIS 
679 (Tenn. Sept. 29, 2014). 


2. Causation. 

Trial court was presented with conflicting 
expert medical opinions, all of which were 
based on a combination of known facts, as- 
sumptions, and medical uncertainties, plus the 
employee had no medical history of pulmonary 


50-6-305 


issues, cigarette smoking, or lung-related ill- 
ness prior to being exposed to fumes from a 
chemical fungicide while at work; all reason- 
able doubts as to the causation of an injury and 
whether the injury arose out of employment 
were to be resolved in favor of the employee, 
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and thus the judgment in the employee’s favor 
was affirmed. Peek v. Tri-green Equip., LLC, — 
S.W.3d —, 2014 Tenn. LEXIS 1111 (Tenn. Dec. 
30, 2014), aff'd, Peek v. Tri-Green Equip., LLC, 
— §.W.3d —, 2014 Tenn. LEXIS 1108 (Tenn. 
Dec. 30, 2014). 


50-6-305. Notice of contraction of disease and claim for compensation. 


Workers’ Compensation Appeals Board 
Decisions. 

At an expedited hearing, the trial court prop- 
erty concluded an employee is likely to prevail 
at trial in proving he gave sufficient notice of 
his alleged occupational disease even though 
the employee’s physicians were concerned 
about lead exposure as early as 2005, where a 
specialist did not mention “occupational expo- 
sure to lead, with possible toxicity” until June 


50-6-306. Statute of limitations. 


Compiler’s Notes. 

Acts 2004, ch. 962, § 42 provided that: (a) 

The general assembly recognizes that signifi- 
cant cost savings will result from the imple- 
mentation of this bill. It is in the best interest of 
the citizens of Tennessee that the cost savings 
be passed to the entities that have paid faith- 
fully workers’ compensation premiums in order 
to ensure the economic well-being of their em- 
ployees. It is the intent and purpose of the 
general assembly that workers’ compensation 
premiums be adjusted downward within fifteen 
(15) months of July 1, 2004, to reflect the cost 
savings resulting from the provisions of the act. 
If a workers’ compensation policy is subject to 
renewal during such fifteen (15) month period, 
adjustments to the policy may be made at such 
time. 

(b) It is the intent of the general assembly 
that the savings of the act shall routinely be 
reflected in future filings through the advisory 
prospective loss cost filing system, pursuant to 
8§ 56-5-106(b) and 50-6-402. Nothing in this 
section shall be construed as amending or af- 
fecting the procedures for filing and approval of 
rates set forth in title 56, chapter 5. 


Workers’ Compensation Appeals Board 
Decisions. 

An employee’s surviving spouse filed a peti- 
tion for death benefits following the employee’s 
death, which was caused by diseases she al- 
leged were the result of his employment. The 
employer denied the claim, asserting the stat- 
ute of limitations had expired, thus extinguish- 
ing the surviving spouse’s claim for benefits. 


17, 2017, which was within 30 days of the 
employee’s last day of work, and a treating 
physician did not opine the employee’s occupa- 
tional exposures were the primary cause of his 
medical condition until February 14, 2018, 
which was within six days of the date the 
employee filed his petition for benefits. Wilson 
v. O.G. Kelley and Company, 2019 TN Wrk 
Comp App Bd LEXIS 13. 


The trial court found there were disputed is- 
sues of material fact with respect to when the 
employee became incapacitated from working 
and denied the motion for summary judgment. 
On appeal, the employer maintained that the 
employee’s statute of limitations for seeking 
benefits began to run when he knew or should 
have known he had a compensable claim, which 
it asserted was the date he received benefits 
from the federal government. Because more 
than one year passed between the receipt of 
those benefits and the filing of the petition for 
death benefits, the employer contended the 
employee’s surviving spouse was barred from 
receiving benefits. In order to accept the em- 
ployer’s position and reverse the trial court’s 
decision and dismiss the case, the Board would 
have to conclude that the assignment of a 
medical impairment rating or the receipt of 
compensation for an impairment rating is con- 
clusive proof that an injured or ill worker has 
been incapacitated from working. It declined to 
adopt such a bright-line rule. While an injured 
worker’s anatomical impairment rating is a 
relevant factor to consider, the impairment 
rating alone does not establish that an em- 
ployee is incapacitated from working. Further- 
more, questions involving the commencement 
of the running of the statute of limitations in 
workers’ compensation cases most often are 
factual in nature, and thus summary judgment 
should be entered cautiously. The decision of 
the trial court was affirmed. Morgan v. Lock- 
heed Martin Corporation, 2019 TN Wrk Comp 
App Bd LEXIS 76. 























mio WORKERS’ COMPENSATION LAW 50-6-307 


50-6-307. Waiver of compensation for aggravation of condition. 


(a)(1) When an employee, or prospective employee, though not incapacitated 
for work, is found to be affected by or susceptible to a specific occupational 
disease, the employee or prospective employee may, subject to the approval 
of the workers’ compensation bureau of the department of labor and 
workforce development, be permitted to waive in writing compensation for 
any aggravation of the employee’s or prospective employee’s condition that 
may result from the employee’s or prospective employee’s working or 
continuing to work in the same or similar occupation for the same employer 
or for another employer; provided, that this provision shall not apply to 
specific occupational diseases on which waivers are prohibited by the federal 

Coal Mine Health and Safety Act of 1969, compiled in 30 U.S.C. § 901 et seq. 

(2) All provisions of this chapter, with respect to accidents shall be 
applicable to the coverage provided in this part for occupational diseases, 
except as otherwise provided in this part. 

(b) When an employee or prospective employee has a prior history of heart 
disease, heart attack or coronary failure or occlusion, the employee or prospec- 
tive employee may be permitted to waive in writing compensation from the 
employee’s or prospective employee’s employer or future employer for claims 
growing out of an aggravation or repetition of the condition, the waiver to be 
evidenced by filing with the administrator a written instrument to which shall 
be attached a copy of a medical statement giving the prior history of the 
condition, and in all those cases claims for workers’ compensation benefits 
growing out of an aggravation or repetition of the condition by the employee or 
the employee’s dependents shall be barred. 

(c) No employer shall require the execution of a waiver by any employee who 
was at work on March 17, 1961, unless the employee subsequently suffers a 
heart condition. 


Amendments. 
The 2015 amendment substituted “bureau” 
for “division” in (a)(1). 


History. 

Acts),1947,; ch. 139.0$ 13%GC.«Supp.: 1950, 
§ 6852; Acts 1961, ch. 339, § 1; 1972, ch. 699, 
§ 7; impl. am. Acts 1980, ch. 534, § 1; T.C.A. 
(orig. ed.), § 50-1109; Acts 1999, ch. 520, § 41; 
2015, ch. 341, § 15. 


Effective Dates. 
Acts 2015, ch. 341, § 19. May 4, 2015. 


NOTES TO DECISIONS 


2. Requirements for Waiver Not Shown. 
Trial court erred in granting the employer’s 
motion for summary judgment as the claim- 
ant’s 2011 asbestosis-related lung disease claim 
was not barred by res judicata because there 
was no mention of asbestos or asbestos-related 
disease in the 2003 complaint or the 2005 
order; the evidence provided by the employer 
did not show with certainty that the existence 
or cause of asbestos-related disease was at 
issue in the prior lawsuit; an agreement to 


prospectively extinguish or reduce the employ- 
er’s obligations under the Workers’ Compensa- 
tion Law violated public policy and was unen- 
forceable; and there was no proof of compliance 
with the requirement for waiver of compensa- 
tion for any aggravation of the claimant’s lung 
condition by his work. Segroves v. Union Car- 
bide, — S.W.3d —, 2015 Tenn. LEXIS 945 
(Tenn. Dec. 10, 2015), affd, — S.W.3d —, 2015 
Tenn. LEXIS 946 (Tenn. Dec. 10, 2015). 
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PART 4 
INSURANCE 


50-6-401. Authority to write insurance — Tax. 


(a)(1)(A) Every person, partnership, association, organization or corpora- 
tion, whether organized under the laws of this or any other state or 
country, that has or may hereafter comply with the laws of this state and 
is authorized to write accident or indemnity insurance in this state shall 
be authorized and empowered to write workers’ compensation insurance 
under the terms and provisions of this part, and likewise every reciprocal 
and mutual insurance association or corporation shall have the same 
privileges; provided, that any such entity offering workers’ compensation 
insurance shall be required to offer medical benefits coverage for paid-on- 
call and volunteer firefighters. 

(B) For purposes of this subdivision (a)(1), “volunteer firefighter” means 
any member or personnel of a fire department, volunteer fire department, 
rescue squad or volunteer rescue squad, including, but not limited to, a 
junior member, a board member or an auxiliary member of the department 
or squad. 

(2) An entity offering workers’ compensation insurance shall offer coverage 
for members of rescue squads on similar terms and conditions as coverage 
available to full-time paid firefighters or emergency medical services person- 
nel. 

(b)(1) All insurance carriers provided for by this section shall be subject to a 

tax of four percent (4%) on premiums collected for workers’ compensation 

insurance, and a surcharge of four-tenths of one percent (0.4%) of the 
premiums, the surcharge to be earmarked for the administration of the 

Tennessee Occupational Safety and Health Act, compiled in chapter 3 of this 

title, and this shall be in lieu of any other tax on premiums for the writing 

of the business of workers’ compensation insurance now provided for by law. 

(2) The surcharge of four-tenths of one percent (0.4%) on the tax on 
workers’ compensation insurance premiums levied by this section shall not 
apply to any employer who employs ten (10) or fewer employees unless the 
employer is in the business of construction or manufacturing. 

(c) Of the funds collected pursuant to subsection (b), a sum sufficient shall 
be allocated from and equal to an amount not greater than fifty percent (50%) 
of the revenues derived from the premium tax levied pursuant to this section, 
and shall be paid into the subsequent injury and vocational recovery fund 
created in § 50-6-208, to provide payments for the benefits provided in 
§ 50-6-208. 


History. ch. 533, § 51; 2013, ch..210, §. 1; 2017, ch. 344, 
Acts ‘1919; ch: 123, $°40;"1923,"ch."84,$"4; sp 

Shan. Supp., § 3608a190; Code 1932, § 6894; 

C. Supp. 1950, § 6894; impl. am. Acts 1980, ch. Amendments. 

534, § 1; Acts 1981, ch. 396, §§ 3, 4; T.C.A. The 2017 amendment substituted “subse- 

(orig. ed.), § 50-1201; Acts 1985, ch. 393, § 17; quent injury and vocational recovery fund” for 

1988, ch. 707, §§ 1, 2; 1995, ch. 449, § 1;1997, “second injury fund” near the end of (c). 


181 WORKERS’ COMPENSATION LAW 50-6-402 


Effective Dates. 
Acts 2017, ch. 344, § 12. May 9, 2017. 


50-6-402. Classification of risks and premiums — Filing — Approval. 


(a) In determining classifications of risks and premiums relating to the 
classification, the insurer may include allowances of any character made to any 
employee, only when the allowances are in lieu of wages, and are specified as 
part of the wage contract. 

(b) Before approving any workers’ compensation loss cost filing made by the 
designated rate service organization pursuant to this part or title 56, the 
commissioner of commerce and insurance shall consult with the advisory 
council on workers’ compensation concerning the filing. The council shall have 
sixty (60) days to provide written comment on the filing. The council shall meet 
to provide the comment. The commissioner of commerce and insurance shall 
approve, disapprove or modify the filing within ninety (90) days of receiving 
the filing. If the commissioner of commerce and insurance modifies the filing, 
the modification shall be within the range established by the recommendation 
of the rate service organization in its filing and the recommendation of the 
advisory council on workers’ compensation. In instances when the commis- 
sioner of commerce and insurance modifies the filing, the rate service organi- 
zation shall develop a plan that reflects the commissioner’s modification, 
unless the organization appeals the modification pursuant to § 56-5-308. The 
commissioner shall report the action taken on the filing to the commerce and 
labor committee of the senate, and the commerce committee of the house of 
representatives and to the speakers of the senate and the house of represen- 
tatives. 

(c) Prior to the commissioner of commerce and insurance establishing the 
multiplier to be applied to the assigned risk plan, as provided in § 56-5-114(c), 
the commissioner shall provide notice of the intended action, including 
supporting rationale for the action, to the advisory council on workers’ 
compensation. The council may, within fifteen (15) days of receipt of the notice, 
provide written comment and recommendation to the commissioner related to 
the intended action. After the fifteen-day period has expired, the commissioner 
shall establish the multiplier, by order, as provided in § 56-5-114(c). 

(d) The commissioner of commerce and insurance shall report quarterly to 
the advisory council on workers’ compensation concerning all workers’ com- 
pensation filings made by the designated rate service organization received by 
the department of commerce and insurance that were not referred to the 
council as set out in subsection (b) since the last report. 


History. Compiler’s Notes. 

Acts 1919, ch. 123, § 40; 1928, ch. 84, § 4; Shan. Section 56-5-314 referenced in (c) was re- 
Supp., § 3608a190; Code 1932, § 6894; C. Supp. numbered as 56-5-114 by the authority of the 
1950, § 6894; impl. am. Acts 1971, ch. 137, § Ze code commission in 2016. 

Acts 1972, ch. 456, § 1; impl. am. Acts 1980, ch. 

534, § 1; T.C.A. (orig. ed.), § 50-1202; Acts 1996, Amendments. 

ch. 944, §§ 32, 33; 1998, ch. 1024, § 15; 2001, ch. The 2021 amendment substituted “com- 
192, § 2; 2003, ch. 359, §§ 5, 6; 2011, ch. 410, merce” for “consumer and human resources” in 
§ 10(d); 2013, ch. 236, § 31; 2021, ch. 64, § 114. (b). 
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Effective Dates. 
Acts 2021, ch. 64, § 132. March 29, 2021. 


50-6-403. [Repealed.] 


Compiler’s Notes. T.C.A. (orig. ed.), § 50-1203), concerning an- 

Former § 50-6-403 (Acts 1919, ch. 123, § 40; nual statements and reports, was repealed by 
1923, ch. 84, § 4; Shan. Supp., § 3608a190; Acts 1983, ch. 66, § 21. For present provisions, 
Code 1932, § 6894; C. Supp. 1950, § 6894; see §§ 56-5-106 and 56-5-113. 


50-6-404. Bond or certificate. 


(a)(1) Every insurance company doing a workers’ compensation business in 
this state shall furnish a bond running to the state in the sum of fifty 
thousand dollars ($50,000) with some surety company authorized to transact 
business in this state as surety, in the form approved by the commissioner of 
commerce and insurance, conditioned for the payment of compensation 
losses on policies issued by the company upon risks located in the state. 

(2) Suit may be brought upon the bond by the bureau of workers’ compen- 
sation for the use and benefit of any party or parties at interest. 

(3) The annual license of the company shall not be issued or renewed until 
it has filed with the commissioner of commerce and insurance a bond as 
required in subdivision (a)(1). 

(4) In lieu of the bond, a deposit of the same amount may be made with the 
state treasurer in the form of other security satisfactory to the commissioner — 
of commerce and insurance. 

(b) The commissioner may, in the commissioner’s discretion, accept, in lieu 
of the bond required in subdivision (a)(1), a certificate from the commissioner 
of insurance or other corresponding official of the state in which the insurance 
company is organized and domiciled, that the company has on deposit in such 
state the sum of not less than one hundred thousand dollars ($100,000) in cash, 
or its equivalent, which deposit is for the protection of all of its policyholders, 
ratably. 


History. Effective Dates. 
Acts 1933, ch. 158, § 1; C. Supp. 1950, Acts 2015, ch. 341, § 19. May 4, 2015. 
§ 6894; impl. am. Acts 1971, ch. 137, § 2; impl. 
am. Acts 1980, ch. 534, § 1; T.C.A. (orig. ed.), 
§ 50-1204; 2015, ch. 341, § 15. 


Amendments. 
The 2015 amendment substituted “bureau” 
for “division” in (a)(2). 


50-6-405. Compensation insurance or proof of financial ability re- 
quired — Self insurers — Payment of premiums — Excess 
catastrophe reinsurance coverage — Authority and duty 
of administrator. 


(a) Every employer under and affected by this chapter, shall: 

(1) Insure and keep insured the employer’s liability under this chapter in 
some person or persons, association, organization or corporation authorized 
to transact the business of workers’ compensation insurance in this state; or 
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(2) Possess a valid certificate of authority from the commissioner of 

commerce and insurance by furnishing satisfactory proof of the employer’s 
financial ability to pay all claims that may arise against the employer under 
this chapter and guarantee the payment of the claims in the amount and 
manner and when due as provided for in this chapter. 
(b)(1) If the employer elects to proceed under subdivision (a)(2), the commis- 
sioner of commerce and insurance shall require the applicant to pay a 
nonrefundable application fee of five hundred dollars ($500) or in an amount 
the commissioner shall promulgate by rule. 

(2) The commissioner of commerce and insurance shall require the appli- 
cant to file and maintain with the department of commerce and insurance the 
following: 

(A)() Security, in an amount to be determined by the commissioner of 
commerce and insurance, but not less than five hundred thousand 
dollars ($500,000), in any of the following forms, as specified herein: 
negotiable securities; a surety bond; a certificate of deposit; or a letter of 
credit; 

(ii) The security, or a contract between the self-insured employer, a 
depository institution and the commissioner of commerce and insurance 
evidencing the security held in the depository institution for purposes of 
compliance with this section, shall be held by the commissioner of 
commerce and insurance and shall be conditioned to run solely and 
directly for the benefit of the employees of the self-insured employer. 
Any legal actions to enforce the payment of the security being held for 
purposes of compliance with this section shall be brought by the 
commissioner of commerce and insurance for the benefit of the employ- 
ees of the self-insured employer; 

(1) The security held pursuant to this section may be used for the 
payment of any and all fees or costs required to administer the 
disbursement of the proceeds to or for the benefit of the employees; 

(iv) The venue for any suit filed by the commissioner of commerce and 
insurance under this provision shall be in Davidson County. 

(v)(a) Any security held for purposes of compliance with this section 
shall be held for a minimum of ten (10) years after the self-insured 
employer is no longer self-insured and the self-insured employer shall 
maintain the fair market value of security on deposit at not less than 
five hundred thousand dollars ($500,000), unless otherwise approved 
by the commissioner of commerce and insurance or the commission- 
er’s designee; 

(b) Any employer that is no longer self-insured pursuant to this 
section as of December 31, 2004, shall not be subject to subdivision 
(b)(2)(A)(v (a). 

(vi) All security, and contracts evidencing the security, filed with the 
commissioner of commerce and insurance shall be in a form substan- 
tively that has been previously approved by the commissioner of 
commerce and insurance. Any security that fails to meet any require- 
ment under this section shall not be considered for purposes of deter- 
mining a self-insurer’s compliance with any of the security maintenance 
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requirements of this section; 

(vii) As used in this subdivision (b)(2)(A), “qualified United States 
financial institution” shall have the meaning assigned by § 56-2-209(a); 

(viii) The commissioner of commerce and insurance may by rule 

establish requirements for securities posted pursuant to this subsection 
(b). These rules may also prescribe the various types and classes of 
securities that the commissioner of commerce and insurance will accept 
under this subsection (b); 
(B)G) Evidence of the employer’s financial ability to pay all claims that 
may arise against the employer in the form of an annual certified 
financial statement, including a statement of assets and liabilities and 
a statement of profit and loss, to be filed no later than the last day of the 
sixth month after the end of the employer’s immediately preceding fiscal 
year; 

(ii) The financial statement is to include a detailed accounting for 
reserves for losses outstanding incurred in connection with workers’ 
compensation self-insurance. The employer’s losses and adequacy of 
reserves shall be certified annually by an actuary qualified under rules 
established by the commissioner of commerce and insurance for the 
filing of statements by insurance companies. 

(3) Filings pursuant to this subsection (b) shall be kept confidential by the 
commissioner of commerce and insurance and shall not be construed to be a 
public record pursuant to title 10, chapter 7. : 

(4) The commissioner of commerce and insurance may assess a civil | 
penalty of one hundred dollars ($100) per day for each day any self-insured — 
employer has failed to comply with any financial record filing requirement. 
The civil penalty assessed under this subdivision (b)(4) shall be cumulative — 
and in addition to any other civil penalty or remedy available to the © 
commissioner. No civil penalty shall be assessed oa any political © 
subdivision of the state. 

(5) The commissioner of commerce and insurance shall take into account 
all available information when making the determination as to both the 
adequacy of all security deposits, letters of credit, negotiable securities or 
bonds held by the commissioner and whether an employer has the ability to — 
pay all claims that may arise. | 

(6) No employer shall self-insure its workers’ compensation liabilities 
without a certificate of authority issued by the commissioner of commerce and 
insurance. It shall be unlawful for any employer to self-insure its liabilities 
for workers’ compensation without first obtaining a duly issued certificate of 
authority from the commissioner of commerce and insurance. Whenever an 
employer has complied with subdivisions (a)(2) and (b)(2)(A) and (B), the 
commissioner of commerce and insurance, or the commissioner’s designee, 
may issue to the employer a certificate of authority allowing the employer to 
self-insure under this section. Notice of this authorization shall be sent to the 
administrator of the bureau of workers’ compensation. 

(7) Upon failure by an authorized self-insured employer to furnish the 
commissioner of commerce and insurance the requirements delineated in 
subdivisions (a)(2) and (b)(2)(A) and (B), the commissioner may, after giving 
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written notice and an opportunity for a hearing to the affected party or parties 
within thirty (30) days, suspend or revoke the certificate authorizing the 
employer to self-insure granted under this section. The commissioner may, 
without prior notice and if it appears in the commissioner’s discretion that 
the continuation of the certificate would be clearly hazardous to the employees 
of the self-insurer or to the public generally, summarily suspend an autho- 
rized self-insurer’s certificate before a hearing is commenced and in that event 
shall immediately notify the self-insurer, and the notice shall include a 
statement to the effect that the commissioner’s action is subject to review. All 
hearings conducted under this section shall comply with the contested case 
provisions of the Uniform Administrative Procedures Act, compiled in title 4, 
chapter 5. 

(8) Any hearing under this section shall be requested in writing by the 
self-insured employer within fifteen (15) days of receiving written notification 
from the commissioner of commerce and insurance or the commissioner’s 
designee. In any proceeding in which the self-insured employer’s certificate of 
authority is suspended or revoked, the self-insured employer shall pay all 
costs associated with the proceeding. The commissioner may serve a notice, 
order, petition or complaint in any action arising under this section by 
certified mail to the self-insured employer at the address of record in the files 
of the department. Notwithstanding any law to the contrary, service in the 
manner set forth in this subdivision (b)(8), shall be deemed to constitute 
actual service on the self-insured employer. 

(9) The commissioner of commerce and insurance or the commissioner’s 
designee shall immediately notify the administrator of the bureau of workers’ 
compensation of any decision to suspend or revoke a certificate authorizing an 
employer to self-insure. 

(10) The commissioner of commerce and insurance or the commissioner's 
designee has the authority to examine and investigate any self-insured 
employer whenever the commissioner deems it prudent to do so. The purposes 
and scope of the examinations and the commissioner’s powers shall be set 
forth in title 56, chapter 1, part 4, pertaining to examinations of insurance 
companies. 

(11) The commissioner of commerce and insurance may promulgate rules 
and regulations, including emergency rules and regulations, necessary for the 
administration of this section and shall conduct all rulemaking in accor- 
dance with the Uniform Administrative Procedures Act. 

(c)(1) With the permission of a trade or professional association board of 
directors, ten (10) or more employers of the same group may enter into 
agreements to pool their liabilities under this chapter for the purpose of 
qualifying as self-insurers. The trade or professional association shall have 
been in active existence in Tennessee for at least five (5) years and the 
association shall: 
(A) Have a constitution or bylaws; 
(B) Have members that support the association by regular payment of 
dues on an annual, semiannual, quarterly or monthly basis; and 
(C) Be created in good faith for purposes other than that of creating 
workers’ compensation self-insurer pools. The commissioner of commerce 
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and insurance has the authority to promulgate rules and regulations 
deemed necessary to provide for the solvency, administration and enforce- 
ment of the pooling agreements. To the extent deemed necessary by the 
commissioner of commerce and insurance, each employer member of the 
approved group shall be classified as a self-insurer as otherwise provided 
in this chapter. 

(2) Notwithstanding any other law or rule to the contrary, funds not 
needed for current obligations may be invested by the board of trustees in 
Tennessee securities as defined in § 56-4-210(a). The board of trustees of each 
workers’ compensation pool shall adopt an investment policy. The policy shall 
address credit, quality of investments, maximum maturity of investments 
and other matters the board deems appropriate. Real estate investments must 
be undertaken with the approval of the commissioner of commerce and 
insurance. 

(3)(A) Each group of employers qualifying as self-insurers pursuant to this 
subsection (c) shall submit to the commissioner of commerce and insur- 
ance a statement of financial condition audited by an independent certified 
public accountant on or before the last day of the sixth month following the 
end of the group’s fiscal year. A thirty-day extension of the financial 
statement filing requirement shall be granted by the commissioner upon 
receipt of a request, via certified mail, by a group. The request shall be 
submitted to the commissioner not less than thirty (30) days prior to the 
date the financial statement is due to be filed. 

(B) Notwithstanding subdivision (c)(3)(A), a qualified self-insured trust 

that has entered into a self-insurance loss portfolio transfer agreement 
approved by the commissioner of commerce and insurance with an insurer 
licensed in this state pursuant to which all of the liabilities and obligations 
pooled by the group of employers of the self-insured trust for their workers’ 
compensation and employers’ liability losses, including all existing and 
incurred but not reported claims, is not required to annually submit a 
statement of financial condition audited by an independent certified public 
accountant; provided, that the commissioner of commerce and insurance 
has granted a request filed by the self-insured trust for exemption from the 
annual submission of an audited statement of financial condition. 
(4)(A) At the request of a group of employers qualifying as self-insurers 
pursuant to this subsection (c), the commissioner of commerce and 
insurance, in the commissioner’s sole discretion, may grant additional 
thirty-day extensions to the financial statement filing requirements for 
acts of God, public enemies, fire, flood, storms or similar events constitut- 
ing force majeure that cause the group to require more time to meet the 
filing requirements. 

(B) The commissioner of commerce and insurance, after notice and an 
opportunity for a hearing, may revoke the certificate of approval of a group 
of employers qualifying as self-insurers pursuant to this subsection (c) if 
the group fails to comply with this subsection (c) or any rules promulgated 
under this subsection (c). In addition to or in lieu of revoking a certificate 
of approval, the commissioner may assess a civil penalty of one hundred 
dollars ($100) per day for failure to timely meet the filing requirements set 
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forth in this subsection (c). All hearings under this subsection (c) shall be 

conducted pursuant to the Uniform Administrative Procedures Act. 

(C) Financial statements filed pursuant to this subsection (c), indi- 
vidual member financial statements, work papers, notes, internal docu- 
ments generated by the department of commerce and insurance or any 
other information obtained by or disclosed to the commissioner of com- 
merce and insurance pursuant to this chapter or any regulations promul- 
gated under this chapter, shall be confidential and shall not be disclosed to 
the public. This provision, however, shall not apply to the examination 
report prepared by the commissioner of commerce and insurance, nor to 
any rebuttal to the examination reports submitted by or on behalf of the 
group examined. However, nothing contained in this subdivision (c)(4)(C) 
shall be construed as prohibiting the commissioner of commerce and 
insurance from disclosing the information listed in this subdivision 
(c)(4)(C), or any matters relating to that information, to state agencies of 
this or any other state, or to law enforcement officials of this or any other 
state or agency of the federal government at any time. 

(D) Upon receipt of a request from any approved authorized agent of a 
group of employers qualifying as self-insurers pursuant to this subsection 
(c), the group shall provide a copy of the annual statement of financial 
condition. The agent, however, shall not further disseminate the informa- 
tion except for purposes of obtaining errors and omission insurance or in 
the exercise of due diligence of the agent on behalf of the agent’s client 
seeking admission to the group. Further, any individual or entity obtain- 
ing a copy of the statement shall hold the information confidential and 
shall not share or disclose the information to any other individual or 
entity. 

(5) All groups pooling their liabilities pursuant to this subsection (c) shall 
pay premium tax and surcharges at the rates set forth in § 56-4-206. Each 
group’s premium tax and surcharge payments shall be due on or before the 
last day of the sixth month following the end of the group’s fiscal year. Any 
group failing to timely pay the taxes and surcharges shall be subject to the 
penalties and sanctions set forth in § 56-4-216. 

(6) The sponsoring trade association may determine whether or not the 
pool shall remain in existence, subject to the approval of the commissioner. 

(7) The pool shall provide to the sponsoring trade association all informa- 
tion requested by the association, other than a member’s financial 
information. 

(8) The sponsoring association shall not be liable or responsible for any act 
or omission of the pool. 

(9) The commissioner of commerce and insurance has the authority to 
promulgate rules and regulations that would provide for civil penalties for 
violations of this subsection (c) or rules promulgated under this subsection 
(c). 

(d)(1) It is an offense for any employer whose employee is entitled to the 
benefits of this chapter: 

(A) To require such employee to pay any portion of the insurance 
premium paid by the employer; or 


50-6-405 EMPLOYER AND EMPLOYEE 188 

(B) To deduct any portion of such premium from the wages or salary of 
such employee. 

(2) A violation of subdivision (d)(1) is a Class C misdemeanor. 

(3)(A) In addition to any criminal penalty assessed for a violation of 
subdivision (d)(1), the administrator of the bureau of workers’ compensa- 
tion is authorized to impose a civil penalty of up to an amount equal to the 
amount of premiums deducted from such employee’s wages or salary. 

(B) If a civil penalty is assessed pursuant to subdivision (d)(3)(A), the 
administrator of the bureau of workers’ compensation shall assess the 
penalty in a specific dollar amount to be paid directly to the employee. 

(e) If at any time the commissioner of commerce and insurance deems the 
security or bond inadequate or unsafe, the commissioner shall require ad- 
equate bond or security. 

(f) The commissioner of commerce and insurance may require the employer 
to secure excess catastrophe reinsurance coverage. 

(g) This part shall not apply to policies of insurance against loss from 
explosions of boilers or flywheels or other similar single catastrophe hazards. 

(h) The commissioner of commerce and insurance may issue rules, regula- 
tions and orders necessary to properly administer the deposits, bonds and 
financial evidence as required in this part. 

(i) It is the duty of the commissioner of commerce and insurance and the 
administrator of the bureau of workers’ compensation to interchange informa- 
tion as to matters of mutual interest under this chapter. 

(j) Any employer of a construction services provider, as defined in § 50-6- 
901, shall, upon request by the bureau, provide proof of valid workers’ 
compensation insurance coverage at the employer’s place of business and at job 
sites where the employer is providing construction services. Failure to provide 
proof of valid workers’ compensation insurance coverage within one (1) 
business day of the request may result in a penalty of not less than fifty dollars 
($50.00) nor more than five hundred dollars ($500) per violation for any initial 
violation at the discretion of the administrator or administrator’s designee, 
and not less than fifty dollars ($50.00) nor more than five thousand dollars 
($5,000) per violation for subsequent violations. The administrator has discre- 
tion in determining acceptable proof of coverage, including electronic proof of 
coverage, taking into account standard insurance industry practices. Insurers 
shall advise policy holders who are construction services providers regarding 
the availability of electronic downloads of policy information to facilitate field 
inspection of proof of workers’ compensation coverage. 





History. 

Acts 1919, ch. 128, § 41; impl. am. Acts 19238, 
ch. 7, §§ 2, 50; Shan. Supp., § 3608a191; mod. 
Code 1932, § 6895; Acts 1941, ch. 90, § 11; 
mod. C. Supp. 1950, § 6895; impl. am. Acts 
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§ 1; Acts 1980, ch. 457, §§ 1, 2; T.C.A. (orig. 
ed.), § 50-1205; Acts 1985, ch. 381, § 1; 1989, 
ch. 591, § 113; 1993, ch: 224, § 1; 1995, ch. 142, 
§ 1; 1997, ch. 533, §'50; 1999, ch: 520; § 41; 
2000, ch. 852, § 15; 2002, ch. 544, §§ 1, 2; 2003, 


ch. 359, §§ 7-9, 13; 2004, ch. 962, §§ 34-37, 47; 
2005, ch. 390, §§ 9-12; 2006, ch. 954, §§ 1, 2; 
2008, ch. 841, § 1; 2009, ch. 217, § 1; 2009, ch. 
373, 8§ 1, 2; 2009, ch. 566, § 12; 2010, ch. 1149, 
§ 7; 2013, ch. 282, § 1; 2015, ch. 341, § 15; 
2017, ch. 344, § 10. 


Compiler’s Notes. 

Acts 2004, ch. 962, § 42 provided that: (a) 
The general assembly recognizes that signifi- 
cant cost savings will result from the imple- 
mentation of this bill. It is in the best interest of 
the citizens of Tennessee that the cost savings 
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| be passed to the entities that have paid faith- 
| fully workers’ compensation premiums in order 
| to ensure the economic well-being of their em- 
| ployees. It is the intent and purpose of the 
|,general assembly that workers’ compensation 
| premiums be adjusted downward within fifteen 
1 (15) months of July 1, 2004, to reflect the cost 
| savings resulting from the provisions of this 
} act. Ifa workers’ compensation policy is subject 
| to renewal during the fifteen (15) month period, 
| adjustments to the policy may be made at that 
}| time. 

| (b) It is the intent of the general assembly 
| that the savings of this act shall routinely be 
| reflected in future filings through the advisory 
|| prospective loss cost filing system, pursuant to 
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50-6-406 


§§ 56-5-106(b) and 50-6-402. Nothing in this 
section shall be construed as amending or af- 
fecting the procedures for filing and approval of 
rates set forth in title 56, chapter 5. 

Acts 2017, ch. 344, § 12 provided that the 
act, which added (j), shall apply to violations 
that occur on and after May 9, 2017. 


Amendments. 

The 2015 amendment substituted “bureau” 
for “division” throughout. 

The 2017 amendment added (j). 


Effective Dates. 
Acts 2015, ch. 341, § 19. May 4, 2015. 
Acts 2017, ch. 344, § 12. May 9, 2017. 


50-6-405. Compensation insurance or proof of financial ability re- 
quired — Self insurers — Payment of premiums — 
Excess catastrophe reinsurance coverage — Authority 
and duty of commissioner. [Applicable to injuries occur- 
ring prior to July 1, 2014.] 


|| Compiler’s Notes. 
| Acts 2004, ch. 962, § 42 provided that: (a) 
| The general assembly recognizes that signifi- 


} cant cost savings will result from the imple- 
|| mentation of this bill. It is in the best interest of 


|) the citizens of Tennessee that the cost savings 
|| be passed to the entities that have paid faith- 
| fully workers’ compensation premiums in order 
| to ensure the economic well-being of their em- 
ployees. It is the intent and purpose of the 
general assembly that workers’ compensation 
premiums be adjusted downward within fifteen 
(15) months of July 1, 2004, to reflect the cost 


savings resulting from the provisions of this 
act. Ifa workers’ compensation policy is subject 
to renewal during the fifteen (15) month period, 
adjustments to the policy may be made at that 
time. 

(b) It is the intent of the general assembly 
that the savings of this act shall routinely be 
reflected in future filings through the advisory 
prospective loss cost filing system, pursuant to 
8§ 56-5-106(b) and 50-6-402. Nothing in this 
section shall be construed as amending or af- 
fecting the procedures for filing and approval of 
rates set forth in title 56, chapter 5. 


NOTES TO DECISIONS 


18. Reduction in Work Force. 

An employer employing five or more persons 
| who has filed proof of insurance pursuant to 
T.C.A. §§ 50-6-405 and 50-6-406, who thereaf- 
ter reduces his work force to less than five 
persons, shall be deemed to have elected to 


remain subject to the workers’ compensation 
law until notice of withdrawal is filed with the 
division (now bureau) of workers’ compensation 
in accord with T.C.A. § 50-6-106. Whitehead v. 
Watkins, 741 S.W.2d 327, 1987 Tenn. LEXIS 
1029 (Tenn. 1987). 





| 50-6-406. Evidence of compliance to be filed — Penalty for failing to 
comply — Liability to employee in damages — Defenses. 


(a) Every employer, or the employer’s insurance carrier unless the employer 
is self-insured, subject to this chapter, shall file evidence of its compliance with 
§ 50-6-405 with the bureau of workers’ compensation on a form prescribed by 
the administrator, within thirty (30) days after procurement or renewal of 
suitable workers’ compensation insurance or qualification as a self-insurer. 

(b) If an employer fails to comply with § 50-6-405, then during the continu- 
ance of the failure, the employer shall be liable to an injured employee either 
for compensation as provided in this chapter to be recovered in an action 
brought in a court of competent jurisdiction for that purpose, or for damages to 


50-6-406 EMPLOYER AND EMPLOYEE 190 


be recovered as if this chapter had not been enacted, as the employee may 
elect; and in the case suit for damages is brought instead of a suit to recover 
compensation under this chapter, the employer, when sued, shall not be 
allowed to set up as a defense to the action that the employee was negligent, 
or that the injury was caused by negligence of a fellow servant or fellow 
employee, or that the employee had assumed the risk of the injury. 

(c) Claim of compensation made under this chapter shall be deemed a 
waiver of the right to sue for damages, and the institution and prosecution to 
final judgment of a suit for damages shall be deemed a waiver of a right to 
claim compensation under this chapter. 


History. Amendments. 
Acts 1919, ch. 123, § 42; impl. am. Acts 1923, The 2015 amendment substituted “bureau” 
ch. 7, §§ 2, 50; Shan. Supp., § 3608a192; mod. for “division” in (a). 
Code 1932, § 6896; Acts 1973, ch. 379, § 12; 
1978, ch. 759, § 2; impl. am. Acts 1980, ch. 534, Effective Dates. 
§ 1; T.C.A. (orig. ed.), § 50-1206; Acts 1989, ch. Acts 2015, ch. 341, § 19. May 4, 2015. 
591, § 113; 1999, ch. 520, § 41; 2000, ch. 852, 
§ 16; 2013, ch. 282, § 1; 2015, ch. 341, § 15. 


50-6-406. Evidence of compliance to be filed — Penalty for failing to 
comply — Liability to employee in damages — Defenses. 
[Applicable to injuries occurring prior to July 1, 2014.] 


Compiler’s Notes. referred to as the bureau of workers’ compen- 
The division of workers’ compensation is now _ sation. 


50-6-407. Certificate of compliance with insurance provisions. 


Every individual, firm, association, or corporation using the services of one 
(1) or more persons for pay shall post and maintain in a conspicuous place on 
the business premises a printed notice regarding workers’ compensation as 
prescribed by the administrator of the bureau of workers’ compensation. The 
notice shall include, at a minimum, a general description of the duties and 
obligations of both the employer and the employee under the law; the name, 
address and telephone number of the individual to notify in the event of a 
work-related injury; a toll-free number and address for the department of labor 
and workforce development at which employers or employees may obtain 
additional information; and the name, address and telephone number of a 
representative of the employer who can confirm whether the individual, firm, 
association, or corporation is subject to this chapter; and other information 
required through rules promulgated by the administrator of the bureau of 
workers’ compensation. 


History. Amendments. 
Acts 1919, ch. 128, § 43; Shan. Supp., The 2015 amendment substituted “bureau” 
§ 3608a193; Code 1932, § 6897; Acts 1978, ch. _ for “division” in two places. 
759, § 3; T.C.A. (orig. ed.), § 50-1207; Acts 
1990, ch. 795, §§ 1-3; 1999, ch. 520, § 41;2002, Effective Dates. 
ch. 695, § 7; 2003, ch. 359, § 10; 2013, ch. 282, Acts 2015, ch. 341, § 19. May 4, 2015. 
§ 1; 2015, ch: 341, $15: 
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| 50-6-411. Workers’ compensation insurance compliance investiga- 
tions — Subpoenas and other process. [Effective until July 
1, 2024. See the version effective on July 1, 2024.] 


(a)(1) In order to carry out the purposes of this chapter, the administrator or 
the administrator’s designee, upon receipt of sufficient information to give 
reasonable cause that an employer may be in violation of the insurance 
requirements of this chapter and upon the compliance specialist presenting 
appropriate credentials to the owner, operator, or agent in charge, is 
authorized: 

(A) To inspect and investigate the places of employment and pertinent 
conditions; business records, including complete payroll and tax informa- 
tion; certificates of insurance; sign in and sign out sheets for jobsites; and 
vendor lists; and 

(B) To question privately an employer, owner, operator, agent, worker, 
or employee. 

(2) The administrator or the administrator’s designee may request, and 
the general contractor shall provide, a list of amounts paid by the general 
contractor to subcontractors on the jobsite. 

(b) The administrator or the administrator’s designee shall designate rep- 
resentatives who may serve subpoenas and other process of the bureau issued 
under this chapter. 

(c)(1) For the purposes of workers’ compensation insurance compliance 

investigations, the administrator or administrator’s designee may issue and 

serve subpoenas: 

(A) For the attendance of witnesses at administrative hearings; and 

(B) For the production of books, documents, or other tangible things 
that may be relevant, or reasonably calculated, to lead to the discovery of 
relevant information necessary to determine whether the employer is 
subject to this chapter held by the employer or third parties, including, but 
not limited to, general contractors, subcontractors, intermediate contrac- 
tors, accountants and tax preparers, insurance agents and carriers, and 
banking institutions. 

(2)(A) Information requested in a subpoena under subdivision (c)(1)(B) 

must be submitted to the bureau within twenty-one (21) calendar days of 

service of the subpoena. 

(B) If an employer or entity wishes to dispute the subpoena, then the 
employer or entity shall submit that dispute with particularity, in writing, 
to the administrator or the administrator’s designee within ten (10) 
calendar days of service of the subpoena. 

(C) Failure to timely comply with the subpoena issued and served 
under subdivision (c)(1)(B) may result in an assessment by the bureau of 
civil penalties against the employer and third-party holder of information 
relevant to the bureau’s investigation. The penalties, if assessed by the 
bureau, may be in an amount not less than fifty dollars ($50.00) per day 
per subpoena until the requested information is provided, or five thousand 
dollars ($5,000) per subpoena, whichever is less. 

(3)(A) In addition to civil penalties, if a person refuses to obey a subpoena 

to appear for an administrative hearing or to produce evidence requested 
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by the administrator or the administrator’s designee, then the adminis- 
trator or the administrator’s designee may seek an order requiring 
compliance with the subpoena in the chancery court where the person 
named in the subpoena resides. The chancery court may find a person who 
refuses to obey an order requiring compliance with a subpoena in 
contempt. 

(B) In addition to civil penalties, the person who refuses to comply with 
a subpoena under this section shall pay costs, including reasonable 
attorneys’ fees, court costs, and court reporter attendance and transcrip- 
tion costs, incurred by the administrator or the administrator’s designee 
in obtaining an order to enforce the subpoena. 
(4) An employer or entity who is aggrieved pursuant to this section may 


appeal under the Uniform Administrative Procedures Act, compiled in title 4, 


chapter 5. 


(d) Penalties assessed pursuant to this section must be deposited in the 


employee misclassification education 
§ 50-6-913 to be administered by the 


History. 
‘Acts 2013, ch: 424, °§ -1; 2033eeh. 4248 £1: 
2020, ch. 682, §§ 4, 5; 2021, ch. 189, § 1. 


Compiler’s Notes. 

Acts 2020, ch. 682, § 7 provided that the act, 
which amended this section, applies to penal- 
ties assessed on or after June 15, 2020. 

Acts 2021, ch. 189, § 10(b) provided that the 
act ceases to exist July 1, 2024, at which time 
the provisions of law changed by the act that 
were in effect on June 30, 2021, will be revived. 


Amendments. 

The 2020 amendment rewrote (d) which read: 
“(d) An individual or entity that is not a succes- 
sor-in-interest or a principal of a construction 
services provider who is in violation of this 
section shall not be liable for the monetary 
penalties in this section.”; and substituted “pur- 
suant to this section” for “pursuant to subdivi- 
sion (a)(2)” in (e). 

The 2021 amendment rewrote the section 
which read: ""(a)(1) It is a violation of this 
section if at any time a construction services 
provider, as defined in § 50-6-901, misclassifies 
employees to avoid proper classification for 
premium calculations by concealing any infor- 
mation pertinent to the computation and appli- 
cation of an experience rating modification fac- 
tor or by materially understating or concealing: 

“(A) The amount of the construction services 
provider’s payroll; 

“(B) The number of the construction services 
provider’s employees; or 

“(C) Any of the construction services provid- 
er’s employee’s duties. 

“(2) A construction services provider who vio- 
lates subdivision (a)(1) shall be subject to a 
penalty issued by the administrator or admin- 
istrator’s designee of up to the greater of one 


and enforcement fund established by 
administrator. 


thousand dollars ($1,000) or one and one-half (1 
'%) times the average yearly workers’ compen- 
sation premium for such construction services 
provider based on the appropriate assigned risk 
plan advisory prospective loss cost and multi- 
plier minus the premium dollars paid on the 
policy that was the object of the understate- 
ment or concealment. 

“(b) This section shall have no effect upon a 
construction services provider’s or carrier’s 
duty to provide benefits under this chapter or 
upon any of the construction services provider’s 
or carrier’s rights and defenses under this 
chapter, including, but not limited to, § 50-6- 
108. 

"(c) In addition to the penalties provided for 
in subdivision (a)(2), the department shall refer 
cases involving business operations that are in 
violation of this section to the Tennessee bu- 
reau of investigation or the appropriate district 
attorney general for any action deemed neces- 
sary under any applicable criminal law. 

'"(d)(1) As used in this subsection (d), ’succes- 
sor in interest’ means a successor in ownership 
of any part of a business or enterprise that is 
carried on and controlled in substantially the 
same manner as the penalized construction 
services provider. 

(2) A penalty issued under this section must 
follow any owner of a business, or member of an 
LLC, that is closed, liquidated, or dissolved, 
when that owner or member owns or operates 
any part of a subsequent business that is car- 
ried on and controlled in substantially the same 
manner as the penalized construction services 
provider. 

(3) A successor in interest to a construction 
service provider is lable for any penalty as- 
sessed under this section against that construc- 
tion services provider. 
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(4) A penalized owner, or member of an 
LLC, of a construction services provider, or a 
successor in interest to the construction ser- 
vices provider, may appeal a penalty assess- 
ment by requesting a contested case hearing 
pursuant to § 50-6-412(e). 

(5) The administrator or the administra- 
tor’s designee may waive a penalty against a 
penalized owner, or member of an LLC, of a 
construction services provider, or successor in 
interest to a construction services provider, for 
good cause. 
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(e) The funds collected by the administrator 
or the administrator’s designee for penalties 
assessed pursuant to this section shall be de- 
posited in the employee misclassification edu- 
cation and enforcement fund established by 
§ 50-6-913 to be administered by the adminis- 
trator.” 


Effective Dates. 
Acts 2020, ch. 682, § 7. June 15, 2020. 
Acts 2021, ch. 189, § 1. July 1, 2021. 


50-6-411. Misclassification of employees by construction service 
providers. [Effective on July 1, 2024. See the version 
effective until July 1, 2024.] 


(a)(l) It is a violation of this section if at any time a construction services 
provider, as defined in $ 50-6-901, misclassifies employees to avoid proper 
classification for premium calculations by concealing any information perti- 
nent to the computation and application of an experience rating modification 
factor or by materially understating or concealing: 

(A) The amount of the construction services provider's payroll; 

(B) The number of the construction services provider's employees; or 

(C) Any of the construction services provider’s employee’s duties. 

(2) A construction services provider who violates subdivision (a)(1) shall be 
subject to a penalty issued by the administrator or administrator’s designee 
of up to the greater of one thousand dollars ($1,000) or one and one-half (1 %) 
times the average yearly workers’ compensation premium for such construc- 
tion services provider based on the appropriate assigned risk plan advisory 
prospective loss cost and multiplier minus the premium dollars paid on the 
policy that was the object of the understatement or concealment. 

(b) This section shall have no effect upon a construction services provider’s or 


carrier’s duty to provide benefits under this chapter or upon any of the 
construction services provider’s or carrier’s rights and defenses under this 
chapter, including, but not limited to, § 50-6-108. 

(c) In addition to the penalties provided for in subdivision (a)(2), the 
department shall refer cases involving business operations that are in violation 
of this section to the Tennessee bureau of investigation or the appropriate 
district attorney general for any action deemed necessary under any applicable 


criminal law. 


(d)(1) As used in this subsection (d), “successor in interest” means a successor 
in ownership of any part of a business or enterprise that is carried on and 
controlled in substantially the same manner as the penalized construction 
services provider. 

(2) A penalty issued under this section must follow any owner of a 
business, or member of an LLC, that is closed, liquidated, or dissolved, when 
that owner or member owns or operates any part of a subsequent business 
that is carried on and controlled in substantially the same manner as the 
penalized construction services provider. 

(3) A successor in interest to a construction service provider is liable for 
any penalty assessed under this section against that construction services 
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provider. 

(4) A penalized owner, or member of an LLC, of a construction services 
provider, or a successor in interest to the construction services provider, may 
appeal a penalty assessment by requesting a contested case hearing pursuant 
to § 50-6-412(e). 

(5) The administrator or the administrator’s designee may waive a penalty 
against a penalized owner, or member of an LLC, of a construction services 
provider, or successor in interest to a construction services provider, for good 
cause. 

(e) The funds collected by the administrator or the administrator's designee 
for penalties assessed pursuant to this section shall be deposited in the employee 
misclassification education and enforcement fund established by § 50-6-913 to 


be administered by the administrator. 


History. 
Acts 20138, ch. 282, § 1; 2018, ch. 424, § 1; 
2020, ch. 682, §§ 4, 5. 


Compiler’s Notes. 

Acts 2020, ch. 682, § 7 provided that the act, 
which amended this section, applies to penal- 
ties assessed on or after June 15, 2020. 

Acts 2021, ch. 189, § 10(b) provided that the 
act ceases to exist July 1, 2024, at which time 
the provisions of law changed by the act that 
were in effect on June 30, 2021, will be revived. 


Amendments. 

The 2020 amendment rewrote (d) which read: 
“(d) An individual or entity that is not a succes- 
sor-in-interest or a principal of a construction 
services provider who is in violation of this 
section shall not be liable for the monetary 
penalties in this section.”; and substituted “pur- 
suant to this section” for “pursuant to subdivi- 
sion (a)(2)” in (e). 


Effective Dates. 
Acts 2020, ch. 682, § 7. June 15, 2020. 


50-6-412. Failure to secure workers’ compensation — Assessment of 
penalties — Notification of employer — Contested case 
hearing. [Effective until July 1, 2024. See the version 
effective on July 1, 2024.] 


(a) An employer fails to secure workers’ compensation if, at any time, an 
employer: 

(1) Who is required by this chapter to secure or maintain insurance, fails 
to secure or maintain the payment of workers’ compensation insurance 
coverage; or 

(2) Misclassifies employees to avoid proper classification for premium 
calculations by: 


(A) Concealing information pertinent to the computation and applica- 


tion of an experience rating modification factor; or 


(B) Materially understating or concealing the amount of payroll, the 


number of employees, or the employees’ duties. 








(b)(1) The bureau shall assess against an employer who has failed to comply ~ 


with subdivision (a)(1) or (a)(2) a penalty equal to one and one-half (1 1%) © 


times the accurate average yearly workers’ compensation premium, or, if the 
employer is engaged in the construction industry, as defined in § 50-6-901, 
the greater of one thousand dollars ($1,000) or one and one-half (1 4) times 


the accurate average yearly workers’ compensation premium when applying | 


appropriate assigned risk rates to the employer’s payroll, minus the pre- 
mium dollars paid, if any, during a period of violation. 
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(2) If the employer fails to secure the payment of workers’ compensation 
insurance coverage as ordered by the administrator or the administrator’s 
designee within the required time as set forth by the decision, then the bureau 
shall assess a second penalty, immediately due and payable, equal to the 
greater of one thousand dollars ($1,000) or an amount equal to the accurate 
average yearly workers’ compensation premium. The bureau shall hold the 
second penalty in abeyance if coverage is timely obtained pursuant to the 
order. 

(3) If the administrator or the administrator’s designee determines the 
period of noncompliance is less than twelve (12) consecutive months, then the 
administrator or the administrator’s designee shall prorate any assessed 
monetary penalty; however, the monetary penalty shall not be less than an 
amount equal to one (1) month’s premium or, in the case of construction 
services providers, not less than one thousand dollars ($1,000). 

(c)(1) If the bureau’s investigation of an employer reasonably indicates that 

the employer is subject to this chapter and has failed to comply with the 

insurance requirements of this chapter, then the bureau shall so notify the 
employer by certified letter advising the employer of monetary penalties that 
may be assessed. 

(2) The employer shall provide to the bureau, within ten (10) calendar days 
of the receipt of the certified letter: 

(A) Proof that the employer had secured the payment of workers’ 
compensation insurance at all required times; or 

(B) Proof that the employer has not engaged in misclassification of its 
employees. 

(3) If the bureau determines that sufficient proof is not provided, then the 
administrator or the administrator’s designee shall issue a decision ordering 
the employer to secure payment of workers’ compensation insurance coverage 
and assessing the penalties as described in subsection (6) by certified mail to 
the employer’s last known address. 

(d) The employer may request a contested case hearing, in writing, within 
fifteen (15) calendar days of receipt of the decision assessing monetary 
penalties. If the request is not made within the fifteen-day period, then the 
decision becomes final. 

(e) The employer has the burden of proof at the contested case hearing and 
shall produce documentary evidence that the penalties should be reduced. 

(f) The contested case hearing must be scheduled to be heard within sixty 
(60) calendar days from the date of receipt by the bureau of the employer’s 
written request for a contested case hearing pursuant to subsection (d). 

(g) [Effective until January 1, 2022] The administrator shall notify the 
agency responsible for the registry, as defined in § 50-6-901: 

(1) When an employer engaged in the construction industry, as defined in 
§ 50-6-901, fails to secure payment of compensation, as required by this 
chapter; and 

(2) When an employer engaged in the construction industry, as defined in 
§ 50-6-901, who has failed to secured workers’ compensation insurance 
coverage, as required by this chapter, has secured requisite workers’ compen- 
sation insurance coverage. 
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(h) If an employer, or successor in interest, fails to comply with this section 
two (2) or more times within a five-year period, then the monetary penalty is 
the greater of three thousand dollars ($3,000) or three (3) times the average 
unpaid yearly workers’ compensation premium for each second or subsequent 
violation. The second violation is presumed to be a willful violation subject to 
rebuttal by the employer, or successor in interest as set forth in subdivision 
(k)(1), with clear and convincing evidence to the contrary. 

(i) [Effective until January 1, 2022. See version effective on January 
1, 2022.] If an employer engaged in the construction industry, as defined in 
§ 50-6-901, fails to comply with this section two (2) or more times within a 
five-year period, in addition to other penalties pursuant to this chapter, then 
such employer is permanently prohibited from obtaining an exemption pursu- 
ant to part 9 of this chapter, and the administrator shall notify the agency 
responsible for the registry, as defined in § 50-6-901, of the prohibition. As used 
in this subsection (i), “such employer” includes, but is not limited to, a 
construction services provider, as defined by § 50-6-901, or successor in 
interest, who applies for or has ever received a workers’ compensation 
exemption pursuant to part 9 of this chapter. 

(i) [Effective on January 1, 2022. See version effective until January 
1, 2022.] If an employer engaged in the construction industry, as defined in 
§ 50-6-901, fails to comply with this section two (2) or more times within a 
five-year period, in addition to other penalties pursuant to this chapter, then 
such employer is permanently prohibited from obtaining an exemption pursu- 
ant to part 9 of this chapter. As used in this subsection (i), “such employer” 
includes, but is not limited to, a construction services provider, as defined by 
§ 50-6-901, or successor in interest, who applies for or has ever received a 
workers’ compensation exemption pursuant to part 9 of this chapter. 

(j)(1) The administrator or the administrator’s designee has the authority to 

seek an injunction in the chancery court of Davidson County to prohibit an 

employer from operating its business until the employer has complied with 
an order by the administrator or the administrator’s designee to comply with 
the insurance requirements of this chapter. 

(2) The employer may appeal, pursuant to the Uniform Administrative 
Procedures Act, compiled at title 4, chapter 5, a decision made, or order 
issued, by the administrator or the administrator’s designee pursuant to this 
section. 

(k)(1) As used in this section, “successor in interest” means a successor in 

ownership of any part of a business or enterprise that is carried on and 

controlled in substantially the same manner as the penalized employer. 

(2) A penalty issued under this section must follow an owner of a business, 
or member of an LLC, that is closed, liquidated, or dissolved, when that 
owner or member owns or operates any part of a subsequent business that is 
carried on and controlled in substantially the same manner as the penalized 
employer. 

(3) A successor in interest is liable for a penalty assessed under this section 
against that employer. 

(4) A penalized owner, general contractor, company, corporation, or mem- 
ber of an LLC, or a successor in interest, may appeal a penalty assessment by 
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requesting a contested case hearing pursuant to subsection (d). 

(5) The administrator or the administrator’s designee may waive a penalty 
against a penalized owner, general contractor, company, corporation, or 
member of an LLC, or successor in interest, for good cause. 

(l) The funds collected by the administrator or the administrator’s designee 
for penalties assessed for violations of subdivision (a)(2) must be deposited in 
the employee misclassification education and enforcement fund established by 
§ 50-6-913 to be administered by the administrator. 

(m) In addition to the penalties provided for in this chapter, the bureau shall 
refer cases involving business operations that are in violation of this section to 
the Tennessee bureau of investigation or the appropriate district or state 
attorney general for any action deemed necessary under applicable criminal 
law. 

(n) Aperson that submits an initial exemption registry application, renewal 
exemption registry application, or insurance application that contains false, 
forged, misleading, or incomplete information to avoid proper classification for 
premium calculations by concealing information or materially understating or 
concealing the amount of payroll, the number of employees, or the employees’ 
duties is subject to a civil penalty. The penalty, per violation, is in an amount 
of up to the greater of one thousand dollars ($1,000) or the unpaid premium, 
which is calculated as one and one-half (1 12) times the accurate average yearly 
workers’ compensation premium for the employer based on the appropriate 
assigned risk rate minus the premium dollars actually paid by the employer on 


the policy that was the object of the understatement or concealment. 


History. 

Acts 1992, ch. 900, § 23; 1999, ch. 520, § 41; 
2000; ch. 972, § 4; 2010, ch. 1149, §§ 8-12; 
Od 4 sch? 903,988; 2015;"ch. 1341," §$' 15) 17; 
2020; chi 682)§ 6;2021, chi88,§§ 11)12;2021, 
PMA SOesS 2: 


Compiler’s Notes. 

Acts 2020, ch. 682, § 7 provided that the act, 
which amended this section, applies to penal- 
ties assessed on or after June 15, 2020. 

Acts 2021, ch. 189, § 10(b) provided that the 
act ceases to exist July 1, 2024, at which time 
the provisions of law changed by the act that 
were in effect on June 30, 2021, will be revived. 


Amendments. 

The 2015 amendment substituted “bureau” 
for “division” throughout and substituted “bu- 
reau’s” for “division’s” in (c)(1) and (e)(1). 

The 2020 amendment added (k). 

The 2021 amendment by ch. 88, effective 
January 1, 2022, deleted (g) which read, “The 
administrator shall notify the agency respon- 
sible for the registry, as defined in § 50-6-901: 

“(1) When an employer engaged in the con- 
struction industry, as defined in § 50-6-901, 
fails to secure payment of compensation, as 
required by this chapter; and 

“(2) When an employer engaged in the con- 
struction industry, as defined in § 50-6-901, 
who has failed to secured workers’ compensa- 


tion insurance coverage, as required by this 
chapter, has secured requisite workers’ compen- 
sation insurance coverage.”; and, in (i), deleted 
“and the administrator shall notify the agency 
responsible for the registry, as defined in 
§ 50-6- 901, of the prohibition.” 

The 2021 amendment by ch. 189 rewrote the 
section which read: “(a) The administrator of 
the bureau of workers’ compensation or the 
administrator’s designee has the authority to 
issue a subpoena to require an employer doing 
business in the state to produce any and all 
books, documents or other tangible things that 
may be relevant to or reasonably calculated to 
lead to the discovery of relevant information 
necessary to determine whether an employer is 
subject to this chapter, or has secured payment 
of compensation pursuant to this chapter, and 
to determine the amount of any monetary pen- 
alty that is required to be assessed against an 
employer for failure to secure payment of com- 
pensation pursuant to this chapter. 

“(b)(1) All monetary penalties assessed pur- 
suant to this section that are based on the 
average yearly workers’ compensation pre- 
mium shall be calculated by utilizing the ap- 
propriate assigned risk plan advisory prospec- 
tive loss cost and multiplier for the employer as 
of the date of determination that the employer 
is subject to this chapter, and has not secured 
payment of compensation pursuant to this 
chapter. 
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“(2) If the administrator or administrator’s 
designee determines the period of noncompli- 
ance with this chapter, is less than one (1) year, 
any assessed monetary penalty shall be pro- 
rated; however, the monetary penalty shall not 
be less than an amount equal to one (1) month’s 
premium of the average yearly workers’ com- 
pensation premium for the employer based on 
the appropriate assigned risk plan advisory 
prospective loss cost and multiplier. 

“(3) If any monetary penalty assessed against 
an employer is held in abeyance pursuant to 
this section, the period of abeyance shall be two 
(2) years. Any abated penalty becomes void 
upon the expiration of the two-year period; 
provided, that the employer remained subject 
to this chapter, during the two-year period and 
continuously secured payment of compensation 
as required by law. Any abated penalty becomes 
voidable, if within the two-year period, the 
employer provides notice to the administrator 
that the employer is no longer subject to this 
chapter and upon concurrence of the adminis- 
trator that the employer is no longer subject to 
this chapter, the penalty shall become void. Any 
abated penalty shall become due and payable 
immediately if, within the two-year period, the 
employer continues to be subject to this chapter 
and fails to secure payment of compensation as 
required by law. 

“(4) The administrator shall advise an em- 
ployer of the amount of any assessed monetary 
penalty in writing and shall include the date on 
which the monetary penalty shall be due and 
payable. 

“(c)(1) When the records of the bureau of 
workers’ compensation indicate, or when the 
bureau’s investigation of an employer indi- 
cates, that an employer is subject to this chap- 
ter, and has failed to secure payment of com- 
pensation as required by this chapter, the 
bureau shall so notify the employer by certified 
letter, return receipt requested. 

“(2) The bureau shall require the employer to 
provide, within fifteen (15) calendar days of the 
receipt of the certified letter, either proof that 
the employer had secured payment of compen- 
sation as required by this chapter or a verifi- 
able sworn affidavit, with supporting documen- 
tation, that the employer is exempt from this 
chapter. 

“(3) The certified letter shall also advise the 
employer of the monetary penalties that may 
be assessed against the employer if it is deter- 
mined by the administrator or the administra- 
tor’s designee that the employer has failed to 
secure payment of compensation as required by 
this chapter and shall advise the employer of 
the criminal penalties to which the employer 
may be subject for the failure. 

“(d)(1) If the employer responds to the certi- 
fied letter within fifteen (15) calendar days of 
its receipt and the administrator or the admin- 
istrator’s designee determines that the em- 
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ployer has secured payment of compensation as 
required by this chapter, or that the employer is 
not subject to this chapter, no monetary penalty 
shall be assessed. 

“(2) If the employer responds to the certified 
letter within fifteen (15) calendar days of its 
receipt and the administrator or the adminis- 
trator’s designee determines that the employer 
is subject to this chapter and that the employer 
has secured the payment of compensation since 
the date of receipt of the certified letter, the 
administrator or the administrator’s designee 
shall issue a decision assessing a monetary 
penalty to the employer equal to one and one- 
half (1 4%) times the average yearly workers’ 
compensation premium, or if the employer is 
engaged in the construction industry, as de- 
fined in § 50-6-901, the greater of one thousand 
dollars ($1,000) or one and one-half (1 %) times 
the average yearly workers’ compensation pre- 
mium. 

“(e)(1) If the employer fails to respond to the 
certified letter within fifteen (15) calendar days 
of its receipt or the employer responds to the 
certified letter but does not provide a verifiable 
sworn affidavit of exemption, the administrator 
or the administrator’s designee shall issue a 
decision assessing two (2) penalties. The ad- 
ministrator or administrator’s designee shall 
send the decision to the employer by certified 
mail, return receipt requested, to the employ- 


‘er’s last known address, according to the bu- 


reau’s records. 

“(A) The first monetary penalty shall be 
equal to one and one-half (1 %) times the 
average yearly workers’ compensation pre- 
mium, or if the employer is engaged in the 
construction industry, as defined in § 50-6- 
901, the greater of one thousand dollars 
($1,000) or one and one-half (1 %) times the 
average yearly workers’ compensation pre- 
mium. 

“(B) The second monetary penalty shall be 
equal to the average yearly workers’ compensa- 
tion premium for such employer. 

“(2) The administrator’s or administrator’s 
designee’s decision shall notify the employer of 
all monetary penalties that have been assessed 
against the employer and the criminal penal- 
ties to which the employer may be subject. 

“(3) The administrator’s or administrator’s 
designee’s decision shall advise the employer 
that it may request a contested case hearing to 
show cause why it should not have been as- 
sessed penalties for failure to comply with the 
workers’ compensation law or to challenge the 
amount of the penalties assessed. Such a re- 
quest must be made to the bureau in writing 
within fifteen (15) calendar days of receipt of 
the administrator’s or administrator’s desig- 
nee’s decision assessing monetary penalties. If 
such request is not timely made, the decision 
becomes final. 
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“(4) The employer has the burden of proof at 
the contested case hearing and shall produce 
documentary evidence that the penalties 
should be reduced, that the employer is not 
subject to this chapter, or that the employer 
was in compliance with this chapter. 

“(5) The contested case hearing shall be 
scheduled to be heard in a timely manner, not 
to exceed forty-five (45) calendar days from the 
date of the employer’s timely written request 
for a contested case hearing pursuant to subdi- 
vision (e)(3). 

“(f)(1) If the administrator or the administra- 
tor’s designee determines at the contested case 
hearing that the employer is not subject to this 
chapter, or that the employer had secured and 
continues to secure payment of compensation 
as required by this chapter, all monetary pen- 
alties shall be void. 

“(2) If the administrator or the administra- 
tor’s designee determines at the contested case 
hearing that the employer is subject to this 
chapter and that the employer has come into 
compliance with this chapter by securing pay- 
ment of compensation prior to the date of the 
contested case hearing, the first monetary pen- 
alty equal to one and one-half (1 4%) times the 
average yearly workers’ compensation pre- 
mium, or if the employer is engaged in the 
construction industry, as defined in § 50-6-901, 
the greater of one thousand dollars ($1,000) or 
one and one-half (1 2) times the average yearly 
workers’ compensation premium shall be due; 
however, the second monetary penalty equal to 
the average yearly workers’ compensation pre- 
mium shall be held in abeyance. 

“(3) If the administrator or the administra- 
tor’s designee determines at the contested case 
hearing that the employer is subject to this 
chapter and that the employer has failed to 
secure payment of compensation as required by 
this chapter, the employer shall be ordered to 
procure workers’ compensation insurance cov- 
erage and to provide the bureau with proof of 
coverage within five (5) days of the issuance of 
the order, excluding Saturdays, Sundays and 
holidays. If the employer obtains workers’ com- 
pensation insurance coverage and provides the 
bureau with proof of coverage as ordered, the 
first monetary penalty equal to one and one- 
half (1 4) times the average yearly workers’ 
compensation premium, or if the employer is 
engaged in the construction industry, as de- 
fined in § 50-6-901, the greater of one thousand 
dollars ($1,000) or one and one-half (1 %) times 
the average yearly workers’ compensation pre- 
mium shall be due; however, the second mon- 
etary penalty equal to the average yearly work- 
ers’ compensation premium shall be held in 
abeyance. 

“(4) If the employer fails to obtain workers’ 
compensation insurance coverage as ordered by 
the administrator or administrator’s designee 
within the required time period, all monetary 
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penalties, totaling two and one-half (2 1%) times 
the average yearly workers’ compensation pre- 
mium, or if the employer is engaged in the 
construction industry, as defined in § 50-6-901, 
the greater of two thousand dollars ($2,000) or 
two and one-half (2 4) times the average yearly 
workers’ compensation premium, shall be im- 
mediately due and payable. 

“(g) The administrator shall notify the secre- 
tary of state: 

“(1) When any employer engaged in the con- 
struction industry, as defined in § 50-6-901, 
fails to secure payment of compensation, as 
required by this chapter; and 

“(2) When any employer engaged in the con- 
struction industry, as defined in § 50-6-901, 
who has failed to secure payment of compensa- 
tion, as required by this chapter, has secured 
payment of such compensation. 

“(h)(1) In the event an employer engaged in 
the construction industry, as defined in § 50-6- 
901, fails to comply with the requirements of 
this chapter, by failing to secure payment two 
(2) or more times within a five-year period, then 
the administrator shall issue a monetary pen- 
alty against the employer that is the greater of 
three thousand dollars ($3,000) or three (3) 
times the average yearly workers’ compensa- 
tion premium for each second or subsequent 
violation. 

“(2)(A) In the event an employer engaged in 
the construction industry, as defined in § 50-6- 
901, fails to comply with the requirements of 
this chapter, by failing to secure payment two 
(2) or more times within a five-year period, such 
employer shall be permanently prohibited from 
obtaining an exemption pursuant to part 9 of 
this chapter and the administrator shall notify 
the secretary of state of such prohibition. 

“(B) For purposes of subdivision (h)(2)(A), 
‘such employer’ includes any construction ser- 
vices provider, as defined by § 50-6-901, who 
applies for or has ever received a workers’ 
compensation exemption pursuant to part 9 of 
this chapter using the same federal employer 
identification number as the employer who fails 
to comply with the requirements of this chap- 
ter. 

“(i)(1) The administrator has the authority to 
seek an injunction in the chancery court of 
Davidson County to prohibit an employer from 
operating its business in any way until the 
employer has complied with an order by the 
administrator or the administrator’s designee 
to obtain workers’ compensation insurance cov- 
erage. 

“(2) In the event an employer fails to comply 
with the requirements of this chapter, by fail- 
ing to secure payment of compensation on a 
second or subsequent occasion, the administra- 
tor shall have the authority to seek an injunc- 
tion in the chancery court of Davidson County 
to prohibit the employer from operating its 
business in any way until the employer pro- 
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vides proof that it has complied with this chap- 
ter by securing payment of compensation. 

“G) The employer shall have the right to 
appeal, pursuant to the Uniform Administra- 
tive Procedures Act, compiled at title 4, chapter 
5, any decision made by or order issued by the 
administrator or the administrator’s designee 
pursuant to this section. 

“(k)(1) A successor in interest, as defined in 
§ 50-6-411(d)(1), is liable for any penalty is- 
sued under this section against a construction 
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cessor in interest may appeal a penalty assess- 
ment by requesting a contested case hearing 
pursuant to subsection (e). 

“(3) The administrator or the administrator’s 
designee may waive a penalty against a succes- 
sor in interest for good cause.” 


Effective Dates. 

Acts 2015, ch. 341, § 19. May 4, 2015. 

Acts 2020, ch. 682, § 7, June 15, 2020. 

Acts 2021, ch. 88, § 14. January 1, 2022; 
provided that for rulemaking purposes, the act 


services provider. 
“(2) A person or entity designated as a suc- 


took effect April 7, 2021. 
Acts 2021, ch. 189, § 10. July 1, 2021. 


50-6-412. Penalties for noncompliance with insurance requirements. 
[Effective on July 1, 2024. See the version effective until 
July 1, 2024.] 


(a) The administrator of the bureau of workers’ compensation or the admin- 
istrator’s designee has the authority to issue a subpoena to require an employer 
doing business in the state to produce any and all books, documents or other 
tangible things that may be relevant to or reasonably calculated to lead to the 
discovery of relevant information necessary to determine whether an employer 
is subject to this chapter, or has secured payment of compensation pursuant to 
this chapter, and to determine the amount of any monetary penalty that is 
required to be assessed against an employer for failure to secure payment of 
compensation pursuant to this chapter. 

(b)(1) All monetary penalties assessed pursuant to this section that are based 
on the average yearly workers’ compensation premium shall be calculated by 
utilizing the appropriate assigned risk plan advisory prospective loss cost 
and multiplier for the employer as of the date of determination that the 
employer is subject to this chapter, and has not secured payment of compen- 
sation pursuant to this chapter. 

(2) If the administrator or administrator’s designee determines the period 
of noncompliance with this chapter, is less than one (1) year, any assessed 
monetary penalty shall be prorated; however, the monetary penalty shall not 
be less than an amount equal to one (1) month’s premium of the average 
yearly workers’ compensation premium for the employer based on the 
appropriate assigned risk plan advisory prospective loss cost and multiplier. 

(3) If any monetary penalty assessed against an employer is held in 
abeyance pursuant to this section, the period of abeyance shall be two (2) 


years. Any abated penalty becomes void upon the expiration of the two-year’ 


period; provided, that the employer remained subject to this chapter, during 
the two-year period and continuously secured payment of compensation as 
required by law. Any abated penalty becomes voidable, if within the two-year 
period, the employer provides notice to the administrator that the employer is 
no longer subject to this chapter and upon concurrence of the administrator 
that the employer is no longer subject to this chapter, the penalty shall become 
void. Any abated penalty shall become due and payable immediately if, 
within the two-year period, the employer continues to be subject to this 
chapter and fails to secure payment of compensation as required by law. 
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(4) The administrator shall advise an employer of the amount of any 

assessed monetary penalty in writing and shall include the date on which the 
monetary penalty shall be due and payable. 
(c)(1) When the records of the bureau of workers’ compensation indicate, or 
when the bureau’s investigation of an employer indicates, that an employer is 
subject to this chapter, and has failed to secure payment of compensation as 
required by this chapter, the bureau shall so notify the employer by certified 
letter, return receipt requested. 

(2) The bureau shall require the employer to provide, within fifteen (15) 
calendar days of the receipt of the certified letter, either proof that the 
employer had secured payment of compensation as required by this chapter or 
a verifiable sworn affidavit, with supporting documentation, that the em- 
ployer is exempt from this chapter. 

(3) The certified letter shall also advise the employer of the monetary 

penalties that may be assessed against the employer if it is determined by the 
administrator or the administrator’s designee that the employer has failed to 
secure payment of compensation as required by this chapter and shall advise 
the employer of the criminal penalties to which the employer may be subject 
for the failure. 
(d)(1) If the employer responds to the certified letter within fifteen (15) 
calendar days of its receipt and the administrator or the administrator’s 
designee determines that the employer has secured payment of compensation 
as required by this chapter, or that the employer is not subject to this chapter, 
no monetary penalty shall be assessed. 

(2) If the employer responds to the certified letter within fifteen (15) 

calendar days of its receipt and the administrator or the administrator’s 
designee determines that the employer is subject to this chapter and that the 
employer has secured the payment of compensation since the date of receipt of 
the certified letter, the administrator or the administrator’s designee shall 
issue a decision assessing a monetary penalty to the employer equal to one 
and one-half (1 42) times the average yearly workers’ compensation premium, 
or if the employer is engaged in the construction industry, as defined in 
§ 50-6-901, the greater of one thousand dollars ($1,000) or one and one-half 
(1 %) times the average yearly workers’ compensation premium. 
(e)(1) If the employer fails to respond to the certified letter within fifteen (15) 
calendar days of its receipt or the employer responds to the certified letter but 
does not provide a verifiable sworn affidavit of exemption, the administrator 
or the administrator’s designee shall issue a decision assessing two (2) 
penalties. The administrator or administrator’s designee shall send the 
decision to the employer by certified mail, return receipt requested, to the 
employer’s last known address, according to the bureau’s records. 

(A) The first monetary penalty shall be equal to one and one-half (1 %) 
times the average yearly workers’ compensation premium, or if the em- 
ployer is engaged in the construction industry, as defined in $ 50-6- 901, 
the greater of one thousand dollars ($1,000) or one and one-half (1 %) times 
the average yearly workers’ compensation premium. 

(B) The second monetary penalty shall be equal to the average yearly 
workers’ compensation premium for such employer. 
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(2) The administrator’s or administrator's designee’s decision shall notify 
the employer of all monetary penalties that have been assessed against the 
employer and the criminal penalties to which the employer may be subject. _ 

(3) The administrator’s or administrator’s designee’s decision shall advise 
the employer that it may request a contested case hearing to show cause why 
it should not have been assessed penalties for failure to comply with the 
workers’ compensation law or to challenge the amount of the penalties 
assessed. Such a request must be made to the bureau in writing within fifteen 
(15) calendar days of receipt of the administrator’s or administrator’s— 
designee’s decision assessing monetary penalties. If such request is not timely 
made, the decision becomes final. 

(4) The employer has the burden of proof at the contested case hearing and 
shall produce documentary evidence that the penalties should be reduced, 
that the employer is not subject to this chapter, or that the employer was in 
compliance with this chapter. 

(5) The contested case hearing shall be scheduled to be heard in a timely 

manner, not to exceed forty-five (45) calendar days from the date of the 
employer’s timely written request for a contested case hearing pursuant to 
subdivision (e)(3). 
(P)(D If the administrator or the administrator’s designee determines at the 
contested case hearing that the employer is not subject to this chapter, or that 
the employer had secured and continues to secure payment of compensation 
as required by this chapter, all monetary penalties shall be void. 

(2) If the administrator or the administrator’s designee determines at the 
contested case hearing that the employer is subject to this chapter and that 
the employer has come into compliance with this chapter by securing payment 
of compensation prior to the date of the contested case hearing, the first 
monetary penalty equal to one and one-half (1 %) times the average yearly 
workers’ compensation premium, or if the employer is engaged in the 
construction industry, as defined in § 50-6-901, the greater of one thousand 
dollars ($1,000) or one and one-half (1 42) times the average yearly workers’ 
compensation premium shall be due; however, the second monetary penalty 
equal to the average yearly workers’ compensation premium shall be held in 
abeyance. 

(3) If the administrator or the administrator’s designee determines at the 
contested case hearing that the employer is subject to this chapter and that 
the employer has failed to secure payment of compensation as required by this 
chapter, the employer shall be ordered to procure workers’ compensation 
insurance coverage and to provide the bureau with proof of coverage within 
five (5) days of the issuance of the order, excluding Saturdays, Sundays and 
holidays. If the employer obtains workers’ compensation insurance coverage 
and provides the bureau with proof of coverage as ordered, the first monetary 
penalty equal to one and one-half (1 42) times the average yearly workers’ 
compensation premium, or if the employer is engaged in the construction 
industry, as defined in § 50-6-901, the greater of one thousand dollars 
($1,000) or one and one-half (1 %) times the average yearly workers’ 
compensation premium shall be due; however, the second monetary penalty 
equal to the average yearly workers’ compensation premium shall be held in 
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abeyance. 

(4) If the employer fails to obtain workers’ compensation insurance cover- 

age as ordered by the administrator or administrator’s designee within the 
required time period, all monetary penalties, totaling two and one-half (2 2) 
times the average yearly workers’ compensation premium, or if the employer 
is engaged in the construction industry, as defined in § 50-6-901, the greater 
of two thousand dollars ($2,000) or two and one-half (2 %) times the average 
yearly workers’ compensation premium, shall be immediately due and 
payable. 
(g) [Deleted by 2021 amendment./ 
(h)(L) In the event an employer engaged in the construction industry, as 
defined in § 50-6-901, fails to comply with the requirements of this chapter, 
by failing to secure payment two (2) or more times within a five-year period, 
then the administrator shall issue a monetary penalty against the employer 
that is the greater of three thousand dollars ($3,000) or three (3) times the 
average yearly workers’ compensation premium for each second or subse- 
quent violation. 

(2)(A) In the event an employer engaged in the construction industry, as 

defined in § 50-6-901, fails to comply with the requirements of this chapter, 

by failing to secure payment two (2) or more times within a five-year period, 
such employer shall be permanently prohibited from obtaining an exemp- 
tion pursuant to part 9 of this chapter. 

(B) For purposes of subdivision (h)(2)(A), “such employer” includes any 
construction services provider, as defined by § 50-6-901, who applies for or 
has ever received a workers’ compensation exemption pursuant to part 9 of 
this chapter using the same federal employer identification number as the 
employer who fails to comply with the requirements of this chapter. 

(i)(l) The administrator has the authority to seek an injunction in the 

chancery court of Davidson County to prohibit an employer from operating its 

business in any way until the employer has complied with an order by the 
administrator or the administrator’s designee to obtain workers’ compensa- 
tion insurance coverage. 

(2) In the event an employer fails to comply with the requirements of this 
chapter, by failing to secure payment of compensation on a second or 
subsequent occasion, the administrator shall have the authority to seek an 
injunction in the chancery court of Davidson County to prohibit the employer 
from operating its business in any way until the employer provides proof that 
it has complied with this chapter by securing payment of compensation. 

(G) The employer shall have the right to appeal, pursuant to the Uniform 
Administrative Procedures Act, compiled at title 4, chapter 5, any decision 
made by or order issued by the administrator or the administrator’s designee 
pursuant to this section. 

(k)(1) A successor in interest, as defined in § 50-6-411(d)(1), is liable for any 

penalty issued under this section against a construction services provider. 

(2) A person or entity designated as a successor in interest may appeal a 
penalty assessment by requesting a contested case hearing pursuant to 
subsection (e). 

(3) The administrator or the administrator’s designee may waive a penalty 
against a successor in interest for good cause. 
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History. 

Acts 1992, ch. 900, § 23; 1999, ch. 520, § 41; 
2000, ch. 972, § 4; 2010, ch. 1149, §§ 8-12; 
2014, ch. 903, § 8; 2015, ch. 341, §§ 15, 17; 
2020, ch. 682, § 6; 2021, ch. 88, §§ 11, 12. 


Compiler’s Notes. 

Acts 2020, ch. 682, § 7 provided that the act, 
which amended this section, applies to penal- 
ties assessed on or after June 15, 2020. 

Acts 2021, ch. 189, § 10(b) provided that the 
act ceases to exist July 1, 2024, at which time 
the provisions of law changed by the act that 
were in effect on June 30, 2021, will be revived. 


Amendments. 

The 2015 amendment substituted “bureau” 
for “division” throughout and substituted “bu- 
reau’s” for “division’s” in (c)(1) and (e)(1). 

The 2020 amendment added (k). 
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The 2021 amendment deleted (g) which read: 
“The administrator shall notify the secretary of 
state: “(1) When any employer engaged in the 
construction industry, as defined in § 50-6-901, 
fails to secure payment of compensation, as 
required by this chapter; and “(2) When any 
employer engaged in the construction industry, 
as defined in § 50-6-901, who has failed to 
secure payment of compensation, as required 
by this chapter, has secured payment of such 
compensation.”; and deleted “and the adminis- 
trator shall notify the secretary of state of such 
prohibition” from the end of (h)(2)(A). 


Effective Dates. 

Acts 2015, ch. 341, § 19. May 4, 2015. 

Acts 2020, ch. 682, § 7, June 15, 2020. 

Acts 2021, ch. 88, § 14. January 1, 2022; 
provided that for rulemaking purposes, the act 
took effect April 7, 2021. 


50-6-413. Collection of penalties by civil action — Distress warrants. 
[Effective until July 1, 2024.] 


(a) In addition to other remedies provided in this chapter: 

(1) If after due notice, an employer defaults in payment of penalties, then 
the amount due may be collected by civil action in the name of the 
administrator, and the employer adjudged in default shall pay the costs of the 


action; and 


(2) The administrator or the administrator’s designee is authorized to 
issue a distress warrant against the delinquent employer for the amount of 


the penalties that may. be due and unpaid as of the date of the issuance. 

(b) The distress warrant is returnable within thirty (30) days from its date 
and has the same effect as other distress warrants authorized by law for the 
collection of delinquent taxes or revenue owed to the state or an agency of the 
state. 

(c) Distress warrants issued under the authority of this chapter for the 
collection of penalties, arising out of this chapter may, in the discretion of the 
administrator, be addressed to and delivered to an employee or representative 
of the bureau for the purpose of execution, and the employee or representative 
has the same power and authority as a sheriff for the purpose of levying and 
executing the distress warrant. All costs must be included in the total amount 
to be collected from the penalized party. 


Acts 2021, ch. 189, § 10(b) provided that the 
act ceases to exist July 1, 2024, at which time 
the provisions of law changed by the act that 
were in effect on June 30, 2021, will be revived. 


History. 
Acts 2021, ch. 189, § 3. 


Compiler’s Notes. 

Former § 50-6-413 (Acts 1992, ch. 900, § 27; 
2015, ch. 341, § 15; repealed by Acts 2018, ch. 
709, § 1, effective April 12, 2018.), concerned 
requirement for and authority of in-state 
claims office or adjuster. 


Effective Dates. 
Acts 2021, ch. 189, § 10. July 1, 2021. 
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50-6-415. Data collection — Reporting data. 


(a)(1) The administrator of the bureau of workers’ compensation has the 
same authority as the commissioner of commerce and insurance to request 
and obtain relevant information on workers’ compensation claims. All 
workers’ compensation insurers or their designated agents, self insurers and 
the department of commerce and insurance shall report claims information 
and other relevant workers’ compensation data necessary to determine and 
analyze costs of the system to the administrator of the bureau of workers’ 
compensation or to the agents as the administrator may designate. The 
administrator may promulgate all reasonable rules and regulations neces- 
sary to implement this section in accordance with the Uniform Administra- 

tive Procedures Act, compiled in title 4, chapter 5. 

(2) In promulgating rules concerning data collection, the administrator of 
the bureau of workers’ compensation shall include appropriate elements of 
the Detailed Claim Information Reporting Model Regulation for Workers’ 
Compensation Insurance issued by the National Association of Insurance 
Commissioners, and other information the administrator deems necessary. 
The administrator shall also consult with the advisory council on workers’ 
compensation in defining the information needed to permit management of 
the system. The administrator shall also report to the commerce and labor 
committee of the senate and the commerce committee of the house of 
representatives at the request of the chairs of the committees. 

(b) The bureau of workers’ compensation shall gather, and has the duty to 
analyze and report, information relevant to the functioning of the workers’ 
compensation system to the advisory council on workers’ compensation, the 
general assembly and the governor. The bureau shall respond to information 
requests concerning workers’ compensation issues from the advisory council on 
workers’ compensation, the general assembly and the governor. 

(c) The administrator of the workers’ compensation bureau shall enforce 
requests pursuant to this section in the same manner and with the same 
authority as the commissioner of commerce and insurance possesses with 
respect to violations of this part and title 56. The administrator shall also 
notify the principal corporate office of any insurer of any refusal to comply with 
such requests. The administrator’s enforcement authority under this subsec- 
tion (c) applies only to the administrator’s efforts to obtain relevant data as 
provided in subsections (a) and (b). 


History. The 2021 amendment substituted “com- 
Acts 1996, ch. 944, § 24; 1998, ch. 1024,§ 4; merce” for “consumer and human resources” in 

1999, ch. 520, § 41; 2011, ch. 410, § 10(e); (a)(2). 

2013, ch, 236,;.§ 31; 2013; ch; 282;$..1; 2015, ch. 


341, § 15; 2021, ch. 64, § 115. Effective Dates. 
Acts 2015, ch. 341, § 19. May 4, 2015. 
Amendments. Acts 2021, ch. 64, § 132. March 29, 2021. 


The 2015 amendment substituted “bureau” 
for “division” throughout. 
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50-6-415. Data collection — Reporting data. [Applicable to injuries 
occurring prior to July 1, 2014.] 


Compiler’s Notes. referred to as the bureau of workers’ compen- 
The division of workers’ compensation is now _ sation. 


50-6-417. Dispute of experience modification factor. 


In cases where an employer disputes an experience modification factor 
assigned to the employer, the insurer shall notify the employer of the 
employer’s right to submit a request for review and to appeal to the commis- 
sioner of commerce and insurance pursuant to § 56-5-109(b). 


History. was renumbered as 56-5-109 by the authority 
Acts 1996, ch. 944, § 27. of the code commission in 2016. 


Compiler’s Notes. 
Section 56-5-309 referenced in this section 


50-6-418. Rating plans based on drug-free workplace program partici- 
pation. 


(a)(1) The department of commerce and insurance shall approve rating plans 
for workers’ compensation insurance that give specific identifiable consider- 
ation in the setting of rates to employers that implement a drug-free 
workplace program pursuant to rules adopted by the bureau of workers’ 
compensation of the department of labor and workforce development. The 
plans must take effect January 1, 1997, must be actuarially sound, and must 
state the savings anticipated to result from the drug testing. The credit shall 
be at least five percent (5%) unless the commissioner of commerce and 
insurance determines that five percent (5%) is actuarially unsound. 

(2) The commissioner is also authorized to develop a schedule of premium 
credits for workers’ compensation insurance for employers who have safety 
programs that attain certain criteria for safety programs. The commissioner 
shall consult with the administrator of the bureau of workers’ compensation 
in setting the criteria. 

(b) The department of commerce and insurance shall apply the drug-free 
workplace program credit separately to each individual company for an 
employer having more than one (1) company under one (1) workers’ compen- 
sation insurance policy. However, no credit given to an individual company 
may be combined with any credit given to any other company of the common 
employer or to the common employer itself. 


History. for “division” in the first sentence of (a)(1) and 
Acts 1996, ch. 944, § 51; 1999, ch. 520, § 41; in the second sentence of (a)(2). 
2005, ch. 390, § 14; 2018, ch. 282,§ 1; 2015, ch. . 
341, § 15. Effective Dates. 
Acts 2015, ch. 341, § 19. May 4, 2015. 
Amendments. 
The 2015 amendment substituted “bureau” 
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50-6-418. Rating plans based on drug-free workplace program partici- 
pation. [Applicable to injuries occurring prior to July 1, 


2014.] 


Compiler’s Notes. 
The division of workers’ compensation is now 


referred to as the bureau of workers’ compen- 
sation. 


50-6-419. Rules governing settlement of workers’ 
claims. 


compensation 


(a) Notwithstanding any other provision of this part or of title 56 to the 
contrary, in order to assure that injured employees are treated fairly and to 
assure that claims are handled in an appropriate and uniform manner, the 
administrator of the bureau of workers’ compensation shall set standards by 
rule governing the adjustment and settlement of workers’ compensation claims 
by insurance carriers, self-insured employers, and any entity acting on behalf 
of an insurance carrier or self-insured employer in the resolution of claims 
brought pursuant to this title. The standards may include, but are not limited 
to, standards governing contact with an employee after notice of injury has 
been given, the processing of claims and procedures for making an offer of 
settlement. 

(b) The administrator shall promulgate rules and regulations to effectuate 
the purposes of this section. The rules and regulations shall be promulgated in 
accordance with the Uniform Administrative Procedures Act, compiled in title 
4, chapter 5. 

(c)(1) The administrator may enforce the standards described in this section, 

and any rules promulgated pursuant to this section, through assessment of 

civil penalties pursuant to the Uniform Administrative Procedures Act, 
compiled in title 4, chapter 5, against any entity employing individuals who 
adjust workers’ compensation claims under this title. Such penalties may be 
in an amount not less than fifty dollars ($50.00) nor more than five thousand 
dollars ($5,000) per violation. Each separate act shall constitute a separate 
violation and may subject the entity to assessment of additional civil 
penalties. 
(2) The administrator may also notify: 
(A) The department of commerce and insurance of any penalties as- 
sessed by the bureau pursuant to this section; and 
(B) The principal corporate office of any insurer of any violations of the 
standards or rules described in this section. 


History. 

Acts 1996, ch. 944, § 538; 1999, ch. 520, § 41; 
2013, ch. 282, § 1; 2015, ch. 341, § 15; 2016, ch. 
803, §§ 2, 3. 


Compiler’s Notes. 

Acts 2016, ch. 803, § 4 provided that the act, 
which amended this section, shall apply to 
actions committed on or after January 1, 2017. 

The text of this section as was effective for 
injuries occurring, and actions committed, on or 
after July 1, 2014, but prior to January 1, 2017, 
is as follows: 


“(a) Notwithstanding any other provision of 
this part or of title 56 to the contrary, in order to 
assure that injured employees are treated 
fairly and to assure that claims are handled in 
an appropriate and uniform manner, the ad- 
ministrator of the bureau of workers’ compen- 
sation shall set standards by rule governing the 
adjustment and settlement of workers’ compen- 
sation claims by insurance carriers and self- 
insured employers. The standards may include, 
but are not limited to, standards governing 
contact with an employee after notice of injury 
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has been given, the processing of claims and 
procedures for making an offer of settlement.” 

“(b) The administrator shall promulgate 
rules and regulations to effectuate the purposes 
of this section. The rules and regulations shall 
be promulgated in accordance with the Uni- 
form Administrative Procedures Act, compiled 
in title 4, chapter 5.” 

“(c) The administrator of the bureau of work- 
ers’ compensation shall enforce standards ad- 
opted pursuant to this section in the same 
manner and with the same authority as the 
commissioner of commerce and insurance pos- 
sesses with respect to violations of this part and 
title 56. The administrator shall also notify the 
principal corporate office of any insurer of any 
violations of the standards.” 


Amendments. 

The 2015 amendment substituted “bureau” 
for “division” in the first sentence in (a) and in 
the first sentence in (c). 

The 2016 amendment, effective January 1, 


50-6-420. Legislative intent. 


Compiler’s Notes. 

Acts 2004, ch. 962, § 42 provided that: (a) 

The general assembly recognizes that signifi- 
cant cost savings will result from the imple- 
mentation of this bill. It is in the best interest of 
the citizens of Tennessee that the cost savings 
be passed to the entities that have paid faith- 
fully workers’ compensation premiums in order 
to ensure the economic well-being of their em- 
ployees. It is the intent and purpose of the 
general assembly that workers’ compensation 
premiums be adjusted downward within fifteen 
(15) months of July 1, 2004, to reflect the cost 
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2017, substituted “insurance carriers, self-in- 
sured employers, and any entity acting on be- 
half of an insurance carrier or self-insured 
employer in the resolution of claims brought 
pursuant to this title” for “insurance carriers 
and self-insured employers” at the end of the 
first sentence in (a); and rewrote (c) which read: 
“(c) The administrator of the bureau of workers’ 
compensation shall enforce standards adopted 
pursuant to this section in the same manner 
and with the same authority as the commis- 
sioner of commerce and insurance possesses 
with respect to violations of this part and title 
56. The administrator shall also notify the 
principal corporate office of any insurer of any 
violations of the standards.” 


Effective Dates. 

Acts 2015, ch. 341, § 19. May 4, 2015. 

Acts 2016, ch. 808, § 4. January 1, 2017; 
provided that for purposes of promulgating 
rules, the act took effect April 14, 2016. 


savings resulting from the provisions of the act. 
If a workers’ compensation policy is subject to 
renewal during such fifteen (15) month period, 
adjustments to the policy may be made at that 
time. 

(b) It is the intent of the general assembly 
that the savings of the act shall routinely be 
reflected in future filings through the advisory 
prospective loss cost filing system, pursuant to 
8§ 56-5-106(b) and 50-6-402. Nothing in this 
section shall be construed as amending or af- 
fecting the procedures for filing and approval of 
rates set forth in title 56, chapter 5. 


50-6-421. Requesting and obtaining information on employer workers’ 
compensation insurance policies to ensure compliance 
with law — Confidentiality — What constitutes public 


record. 





(a) The administrator of the bureau of workers’ compensation may request 
and obtain information regarding employer workers’ compensation insurance 
policies in order to ensure compliance with the law. Except as otherwise 
provided in subsection (b), any information relating to workers’ compensation 
insurance policies obtained by the administrator pursuant to this subsection 
(a) shall be deemed confidential and shall not constitute a public record, as 
defined in § 10-7-503; provided, such information may be used by any state 
agency, or vendor designated by the state, for the purpose of ensuring 
compliance with the law. 

(b) The following information obtained by the administrator pursuant to 
subsection (a) shall constitute a public record, as defined in § 10-7-503, and 
shall be open for personal inspection by any citizen of this state: 

(1) Employer name and business address; 
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(2) Workers’ compensation insurance carrier name and business address; 


and 


(3) Workers’ compensation insurance policy number, policy effective date, 
policy expiration date, policy cancellation date, and policy reinstatement 


date. 


|) History. 


Acts 2013,:ch. 50, $ 1; 2013, ch, 282; § 1; 


| 2015, ch. 341; § ,15;.2015, ch. 345, § 1. 
| Amendments. 


The 2015 amendment by ch. 341, effective 


ij May 4, 2015, substituted “bureau” for “division” 
| at the beginning of (a). 


The 2015 amendment by ch. 345, effective 


| May 4, 2015, rewrote (b)(3) which read: “Work- 
ers’ compensation insurance policy number, 
| policy effective date and policy expiration date.” 


Effective Dates. 
Acts 2015, ch. 341, § 19. May 4, 2015. 
Acts 2015, ch. 345, § 2. May 4, 2015. 


Attorney General Opinions. 

The date that a workers’ compensation policy 
is canceled is not a “policy expiration date” 
under T.C.A. § 50-6-421(b) and is therefore 
confidential. OAG 14-11, 2014 Tenn. AG LEXIS 
12 (1/21/14). 


! '50-6-421. Requesting and obtaining information on employer workers’ 


compensation insurance policies to ensure compliance 
with law — Confidentiality — What constitutes public 
record. [Applicable to injuries occurring prior to July 1, 


2014.] 


| Attorney General Opinions. 


The date that a workers’ compensation policy 


‘is canceled is not a “policy expiration date” 


under T.C.A. § 50-6-421(b) and is therefore 
confidential. OAG 14-11, 2014 Tenn. AG LEXIS 
12 (1/21/14). 





PART 5 
SAFE EMPLOYMENT PRACTICES 


i 50-6-501. Establishment of safety committees — Reporting by insur- 
ance companies — Civil penalty. 








(a) In order to promote health and safety in places of employment in this 
state, every public or private employer that is subject to this chapter, shall 
|-establish and administer a safety committee in accordance with rules adopted 
|;pursuant to § 50-6-502, if the administrator of the workers’ compensation 
/ bureau finds that the employer has an experience modification factor or rate 
| applied to the premium greater than or equal to one and twenty hundredths 
20). 

(b) In making determinations under subsection (a), the administrator of the 
\’workers’ compensation bureau shall utilize the most recent statistics regard- 
| ing experience modification rates. 

(c)(1) Every insurance company authorized to write workers’ compensation 
/ insurance shall submit its modification factors or rates for each of its 
workers’ compensation insureds to the commissioner of commerce and 
insurance, when requested by the commissioner. On request from the 
administrator of the workers’ compensation bureau, the commissioner of 
commerce and insurance shall provide the bureau of workers’ compensation 
with the information. 
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(2) The administrator of the workers’ compensation bureau shall establish 
safety committee requirements for self-insured employers pursuant to rules 
promulgated in accordance with the Uniform Administrative Procedures Act, 
compiled in title 4, chapter 5. 

(3) The commissioner of commerce and insurance may assess a civil 
penalty of up to two thousand dollars ($2,000) per incident for failure to 
comply with subdivision (c)(1). 


History. Effective Dates. 

Acts 1992, ch. 900, § 5; 1999, ch. 520, § 41; Acts 2015, ch. 341, § 19. May 4, 2015. 
2005, ch. 390, § 13; 2018, ch. 282, § 1; 2015, ch. 
341, §. 15. 


Amendments. 
The 2015 amendment substituted “bureau” 
for “division” in (a) and (c). 


50-6-502. Rules governing committees — Duties of committees — 
Training — Operation under collective bargaining agree- 
ment. 


(a) In carrying out § 50-6-501, the administrator of the workers’ compensa- 
tion bureau shall promulgate rules that include, but are not limited to, 
provisions: 

(1) Prescribing the membership of the committees to ensure equal numbers 
of hourly employees and employer representatives as well as specifying the 
frequency of meetings; 

(2) Requiring employers to make adequate written records of each meeting 
and to maintain the records subject to inspection by Tennessee occupational 
safety and health administration representatives; and 

(3) Requiring employers to compensate employee representatives on safety 
committees at the regular hourly wage while the employees are engaged in 
safety committee training or are attending safety committee meetings. 

(b) The duties and functions of the safety committee shall include, but are 
not limited to: 

(1) Assisting in establishing procedures for workplace safety inspections by 
the committee; 

(2) Assisting in establishing procedures for investigating all safety inci- 
dents, accidents, illnesses and deaths; and 

(3) Assisting in evaluating accident and illness prevention programs. 

(c) The employer shall provide training for safety committee members in 
their duties and responsibilities provided in subsection (b). 

(d) An employer operating under a collective bargaining agreement that 
contains provisions regulating the formation and operation of a safety com- 
mittee that meets or exceeds the minimum requirements of this section and 
§ 50-6-501 may apply to the administrator of the workers’ compensation 
bureau for a determination that the employer meets the requirements of this 
section and § 50-6-501. 


History. Amendments. 
Acts 1992, ch. 900, § 5; 1999, ch. 520, § 41; The 2015 amendment substituted “bureau” 
2013.,ich, 282, $4: 20 1buch. 3440S. :15, for “division” in (a) and (d). 
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ii Effective Dates. 
_ Acts 2015, ch. 341, § 19. May 4, 2015. 


PART 6 


WORKERS’ COMPENSATION INSURANCE FUND ACT 
OF 1992 


| 50-6-604. Board of directors — Members. 


| (a) In the event the commissioner of commerce and insurance elects to make 
| the fund operational pursuant to § 56-5-114, the existing board of directors 
|| shall terminate and a new board shall be appointed within sixty (60) days of 
| the election. 
(b) The board of directors shall initially consist of seven (7) members who 
| are knowledgeable concerning the workers’ compensation system. The state 
| treasurer shall be an ex officio member. Initially, the speakers of the senate and 
the house of representatives and the governor shall each appoint one (1) 
‘member for a two-year term and one (1) member for a three-year term. Each 
| director shall hold office until a successor is appointed and qualifies. The board 
shall annually elect a chair from among its members and other officers it 
| deems necessary for the performance of its duties. 
(c)(1) Once the fund is operational and the commissioner of commerce and 
insurance certifies it as a fund able to effectively operate under this part and 
title 56, then on the next scheduled expiration of board members’ terms: 
(A) The members shall be elected by policyholders; and 
(B) The state treasurer shall, on expiration of the treasurer’s term, 

cease to be a member of the board. 

(2) The successor board shall consist of seven (7) members selected by 
policyholders for three-year terms. 


|| History. 
Acts 1992, ch. 900, § 26; 1996, ch. 944, § 28. 


| 50-6-623. Submission and review of organizational and operating 
plans. 


Before the fund established by this part shall enter into any contract, except 
‘for consulting services, or issue any bonds, or incur any liability, the board of 
‘directors shall submit organizational and operating plans for the fund to a 
review committee for approval. The review committee shall consist of the 
‘administrator of the workers’ compensation bureau, the commissioners of 

commerce and insurance, and finance and administration, the state treasurer, 
and the comptroller of the treasury. The review committee shall approve the 
operational and organizational plans if it determines the plans to be in accord 
‘with this part and to be fiscally sound and responsible. If the committee 
approves the plan, then the fund may become fully operational. If the 
|} committee does not approve the plan, then the committee shall make appro- 
)priate recommendations to the board of directors, governor, and the speakers 
\of the senate and house of representatives concerning any deficiencies. 
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History. Effective Dates. 

Acts 1992, ch. 900, § 26; 1994, ch. 979, § 7; Acts 2015, ch. 341, § 19. May 4, 2015. 
1999, ch. 520, § 41; 2013, ch. 282 § 1; 2015, ch. 
341) $15: 


Amendments. 
The 2015 amendment substituted “bureau” 
for “division” in the second sentence. 


PART 8 
UNINSURED EMPLOYERS FUND 


50-6-801. Creation — Legislative intent — Uses of fund. 


(a) There is created the uninsured employers fund as an account in the 
general fund, which shall be invested pursuant to § 9-4-603. Moneys from the 
fund may be expended to fund activities authorized by this part. Any revenues 
deposited in this fund shall remain in the fund until expended for purposes 
consistent with this part, and shall not revert to the general fund on any June 
30. Any appropriation for the fund shall not revert to the general fund on any 
June 30, but shall remain available for expenditure in subsequent fiscal years. 

(b) The uninsured employers fund may receive revenues that shall include 
all penalties assessed and collected from employers who fail to provide 
workers’ compensation coverage or who fail to qualify as self-insurers pursu- 
ant to this chapter, and any other amounts that may be appropriated. In 
addition, when deemed necessary in the discretion of the administrator and 
when the balance remaining in the uninsured employers fund is less than the 
amount of funds distributed by the bureau to provide benefits to injured 
workers in the previous fiscal year, the administrator may also withdraw up to 
twenty-five percent (25%) of the balance of funds remaining after the costs and 
expenditures provided by § 50-6-913(b) have been satisfied, from the employee 
misclassification education and enforcement fund to provide benefits under 
this part. 

(c) [Effective until July 1, 2024] Except for funds collected by the 
administrator or the administrator’s designee for penalties assessed for 
violations of § 50-6-412(a)(2) and (n), which must be deposited in the employee 
misclassification education and enforcement fund established by § 50-6-913, 
to be administered by the administrator, the remainder of the funds collected 
in § 50-6-412 must be deposited in the uninsured employers fund and must be 
used for payment of the costs incurred by the bureau of workers’ compensation 
to administer the assessment of and collection of the other penalties provided 
in § 50-6-412, and the costs of administering this part, including, but not 
limited to, lien fees or fees of third-party administrators. 

(c) [Effective July 1, 2024] The uninsured employers fund shall be used 
for payment of the costs incurred by the bureau of workers’ compensation to 
administer the assessment of and collection of penalties provided in § 50-6-412 
and the cost of administering this part 8 including, but not limited to, lien fees 
or fees of third party administrators. 

(d) The bureau may use any revenues remaining in the uninsured employ- 
ers fund that are not used for the purposes provided in subsection (c) to provide 
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‘temporary disability and medical benefits to any eligible employee who 


| History. 


suffered an injury arising primarily within the course and scope of the 
employee’s employment with an employer who failed to secure the payment of 
compensation pursuant to this chapter at the time the eligible employee 
suffered the injury. An employee shall be an eligible employee within the 
meaning provided by this section if: 

(1) The employee was employed by an employer who failed to secure 
payment of compensation pursuant to this chapter; 

(2) The employee suffered an injury on or after July 1, 2015, primarily 
within the course and scope of employment, at a time when the employer had 
failed to secure the payment of compensation; 

(3) The employee was a Tennessee resident on the date of injury; 

(4) The employee provided notice to the bureau of the injury and of the 
failure of the employer to secure the payment of compensation within a 
reasonable period of time, but in no event more than one hundred eighty (180) 
days, after the date of the injury; and 

(5) Except as provided in §$ 50-6-802(d) and (e), the employee secured a 
judgment for workers’ compensation benefits against the employer for the 
injury. 


limited to, lien fees or fees of third party ad- 


Acts 2000, ch. 972, § 2; 2014, ch. 765, §§ 1, 2; 
2015, ch. 341, § 15; 2016, ch. 816, § 10; 2020, 
ch. 731, § 3; 2021, ch. 189, § 9. 


Compiler’s Notes. 
Acts 2020, ch. 731, § 5 provided that the act, 


_which amended this section, applies to injuries 
occurring on or after June 22, 2020. 


Acts 2021, ch. 189, § 10(b) provided that the 
act ceases to exist July 1, 2024, at which time 
the provisions of law changed by the act that 
were in effect on June 30, 2021, will be revived. 


Amendments. 

The 2015 amendment substituted “bureau” 
for “division” throughout. 

The 2016 amendment added “and the cost of 
administering this part 8 including, but not 


ministrators” at the end of (c). 

The 2020 amendment substituted “one hun- 
dred eighty (180) days” for “sixty (60) days” in 
(d)(4). 

The 2021 amendment rewrote (c) which read: 
“The uninsured employers fund shall be used 
for payment of the costs incurred by the bureau 
of workers’ compensation to administer the 
assessment of and collection of penalties pro- 
vided in § 50-6-412 and the cost of administer- 
ing this part 8 including, but not limited to, lien 
fees or fees of third party administrators.” 


Effective Dates. 
Acts 2015, ch. 341, § 19. May 4, 2015. 
Acts 2016, ch. 816, § 11. April 14, 2016. 
Acts 2020, ch. 731, § 5. June 22, 2020. 
Acts 2021, ch. 189, § 10. July 1, 2021. 


50-6-802. Request for benefits from fund. 


(a) An eligible employee may request that the bureau provide the employee 


temporary disability or medical benefits, pursuant to § 50-6-801(d), by sub- 


mitting a request for benefits from the uninsured employers fund to the bureau 
no more than sixty (60) days after conclusion of the claim, including all 
appeals. The request shall be made on a form prescribed by the bureau, and 
shall be submitted to the bureau via certified mail. The eligible employee shall 
include a copy of the judgment with the request. Any request for benefits that 
does not meet the requirements of this subsection (a) shall not be considered. 

(b) For claims with a date of injury that is on or after July 1, 2015, the 
bureau may, upon receipt of a request for benefits pursuant to subsection (a) 


from an eligible employee, provide the employee workers’ compensation 


‘benefits for temporary disability and medical benefits only. The bureau shall 
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promulgate rules, pursuant to the Uniform Administrative Procedures Act, 
compiled in title 4, chapter 5, setting forth the circumstances under which 
benefits may be paid pursuant to this part. 

(c) If the bureau pays workers’ compensation benefits to the injured em- 
ployee, the workers’ compensation benefits shall be paid to the employee from 
the uninsured employers fund and the amount paid to, or on behalf of, any 
injured employee, pursuant to this part, shall not exceed forty thousand 
dollars ($40,000). Of the forty thousand dollars ($40,000), no more than twenty 
thousand dollars ($20,000) shall be payable for medical benefits and no more 
than twenty thousand dollars ($20,000) shall be payable for temporary 
disability benefits. However, if less than twenty thousand dollars ($20,000) has 
been paid to the employee for temporary disability or medical benefits and the 
employee has secured a judgment for temporary disability or medical benefits 
in an amount greater than twenty thousand dollars ($20,000), the adminis- 
trator may pay the remaining funds to the employee for temporary disability 
or medical benefits. The administrator shall not pay benefits pursuant to this 
part to, or on behalf of, any employee for more than one workplace injury. 

(d)(1) In order to establish medical causation, the administrator shall have 
authority to provide medical benefits to an employee who meets the 
requirements of § 50-6-801(d)(1)-(4) for the payment of the cost associated 
with the employee’s visit with a physician to perform an evaluation and 
provide an opinion on medical causation. The employer shall be required to 
reimburse the bureau for the payment of benefits pursuant to this section 
even when the employee’s injury is determined not to be compensable under 
this chapter. 

(2) When medical benefits have been provided pursuant to subdivision 
(d)(1), the amount of payment shall be deducted from the total amount of 
benefits that may be provided under subsection (c) in the event that those 
benefits are provided. However, the provision of medical benefits pursuant to 
this subsection (d) shall not automatically entitle the employee to the benefits 
provided by subsection (c) even when the claim is determined to be compen- 
sable under this chapter. 

(e)(1) If medical causation is established and a workers’ compensation judge 

determines that an employee, who meets the requirements of § 50-6- 

801(d)(1)-(4), is entitled to temporary disability or medical benefits, follow- 

ing an expedited hearing as provided in § 50-6-239(d), the administrator has 
the discretion to begin paying temporary disability or medical benefits. 

(2) If the administrator makes any payments of temporary disability or 
medical benefits pursuant to this subsection (e) and the employee fails to 
prosecute the claim, the bureau has authority to seek recovery of the payments 
from the employee. 

(3) The provision of medical benefits pursuant to this subsection (e) shall 
not automatically entitle the employee to the benefits provided by subsection 
(c) even when the claim is determined to be compensable under this chapter. 
(f) [Deleted by 2020 amendment.] 





| 
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History. which read: “(f) When an employee who has 
| Acts 2014, ch. 765, § 3; 2015, ch. 341, § 15; provided notice pursuant to § 50-6-801(d)(4) 
| 2020, ch. 731, § 4. files a claim for workers’ compensation benefits 


Compiler’s Notes. against the employer identified in the notice, 
PPA cts 2020, ch. 731, § 5 provided that the act, the court of workers’ compensation claims shall 


i which amended this section, applies to injuries Convene a full and final hearing no more than 
occurring on or after June 22, 2020. sixty (60) days after the notice of hearing has 


been filed pursuant to § 50-6-239(a).” 
‘Amendments. 


The 2015 amendment substituted “bureau” Effective Dates. 
| for “division” throughout. Acts 2015, ch. 341, § 19. May 4, 2015. 
The 2020 amendment deleted former (f) Acts 2020, ch. 731, § 5. June 22, 2020. 


(50-6-803. Payment of benefits constitutes satisfaction of judgment — 
| Recovery from employer. 


' (a) The payment of workers’ compensation benefits to, or on behalf of, an 
‘injured employee pursuant to this part constitutes satisfaction of the judgment 
‘against the uninsured employer up to the amount paid. The bureau shall 
vassume the rights of a creditor against the employer and may take action to 
vcollect the portion of the judgment that it satisfied on the employer’s behalf. 

| (b) The bureau shall place a lien on the assets of the employer to recover 
jmoney paid pursuant to this part by filing a notice of claim with the register of 
jdeeds of any county where the employer has assets. Upon filing the notice of 
\claim with the appropriate official, the bureau shall be a secured creditor, and 
jany lien secured pursuant to this part has first priority over all other liens with 
ithe exception of liens established for the collection of delinquent tax payments. 
| (c) The injured employee may collect the remaining portion of the judgment 
that was not satisfied by payment made pursuant to this part from the 
jemployer. 


\History. Effective Dates. 
Acts 2014, ch. 765, § 3; 2015, ch. 341, § 15. Acts 2015, ch. 341, § 19. May 4, 2015. 


\Amendments. 
| The 2015 amendment substituted “bureau” 
for “division” in (a) and (b). 


PART 9 
CONSTRUCTION SERVICES PROVIDERS 


version effective on January 1, 2022.] 


| For purposes of this part, unless the context otherwise requires: 

| (1) “Active and in good standing as reflected in the records of the secretary 
of state” means a corporation, limited liability company, or partnership that 
is in existence, registered or authorized to transact business in this state as 
reflected in the records of the secretary of state; and in the case of a 
corporation, limited liability company, limited liability partnership, or 
limited partnership, such entity is in good standing with the Tennessee 
department of revenue; 

(2) “Board” means the state board for licensing contractors; 
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(3) “Commercial construction project” means any construction project that 
is not: 

(A) The construction, erection, remodeling, repair, improvement, al- 
teration or demolition of one (1), two (2), three (3) or four (4) family unit 
residences not exceeding three (8) stories in height or accessory use 
structures in connection with the residences; 

(B) The construction, erection, remodeling, repair, improvement, al- 
teration or demolition of any building or structure for use and occupancy 
by the general public which, pursuant to § 62-6-112(f)(2), a small com- 
mercial building contractor is authorized to bid on and contract for; or 

(C) Performed by any person, municipality, county, metropolitan gov- 
ernment, cooperative, board, commission, district, or any entity created or 
authorized by public act, private act or general law to provide electricity, 
natural gas, water, waste water services, telephone service, telecommuni- 
cations service, cable service, or Internet service or any combination 
thereof, for sale to consumers in any particular service area; 

(4) “Construction project” means the construction, erection, remodeling, 
repair, improvement, alteration or demolition of a building, structure or other 
undertaking; provided, that if a general contractor contracts to erect, re- 
model, repair, improve, alter or demolish multiple buildings, structures or 
undertakings in one (1) contract, all such buildings, structures or undertak- 
ings described in such contract shall constitute one (1) construction project; 


(5) “Construction services provider” or “provider” means any person or 


entity engaged in the construction industry; 


(6) “Corporate officer” or “officer of a corporation” means any person who — 


fills an office provided for in the corporate charter or articles of incorporation 


of a corporation that in the case of a domestic corporation ts formed under the _ 


laws of this state pursuant to title 48, chapters 11-68, or in the case of a 
foreign corporation is authorized to transact business in this state pursuant 


to title 48, chapters 11-68; provided, that a domestic or foreign corporation is — 
active and in good standing as reflected in the records of the secretary of state; | 
(7) “Direct labor” means the performance of any activity that would be | 


assigned to the contracting group as those classifications are designated by 
the rate service organization designated by the commissioner of commerce 
and insurance as provided in §$ 56-5-120, but does not include: 
(A) Classification code 5604, or any subsequent classification code, for 
construction executives, supervisors, or foremen that are responsible only 
for the oversight of laborers; or 


(B) Classification code 5606, or any subsequent classification code, for | 
project managers, construction executives, construction managers and | 
construction superintendents having only administrative or managerial | 


responsibilities for construction projects by exercising operational control | 

indirectly through job supervisors or foremen; 

(8) “Engaged in the construction industry” means any person or entity 
assigned to the contracting group as those classifications are designated by 


the rate service organization designated by the commissioner of commerce | 
and insurance as provided in $ 56-5-120; provided, that where more than one | 


(1) classification applies, the governing classification, as that term is defined 


: 
| 





: 





| 





| 
| 
i 

















| 


217 WORKERS’ COMPENSATION LAW 50-6-901 


by the rate service organization designated by the commissioner of commerce 
and insurance as provided in $ 56-5-120, shall be used to determine whether 
the person or entity is engaged in the construction industry; 

(9) “Family-owned business” means a business entity in which members of 
the same family of the applicant have an aggregate of at least ninety-five 
percent (95%) ownership of such business; 

(10) “General contractor” means the person or entity responsible to the 
owner or developer for the supervision or performance of substantially all of 
the work, labor, and the furnishing of materials in furtherance of the 
construction, erection, remodeling, repair, improvement, alteration or demo- 
lition of a building, structure or other undertaking and who contracts directly 
with the owner or developer of the building, structure or other undertaking; 
“general contractor” includes a prime contractor; 

(11) “Good standing with the Tennessee department of revenue” means the 
secretary of state has received and verified through electronic confirmation or 
a certificate of tax clearance issued by the commissioner of revenue that a 
corporation, limited liability company, limited liability partnership, or 
limited partnership is current on all fees, taxes, and penalties to the 
satisfaction of the commissioner; 

(12) “Member of a limited liability company” means any member of a 
limited liability company formed pursuant to title 48, chapters 201-249 that 
is active and in good standing as reflected in the records of the secretary of 
state; 

(13) “Members of the same family of the applicant” means parents, 
children, siblings, grandparents, grandchildren, stepparents, stepchildren, 
stepsiblings, or spouses of such, and includes adoptive relationships; 

(14) “Partner” means any person who is a member of an association that is 
formed by two (2) or more persons to carry on as co-owners of a business or 
other undertaking for profit and such association is active and in good 
standing as reflected in the records of the secretary of state; 

(15) “Person” means only a natural person and does not include a business 
entity; 

(16) “Registry” means the construction services provider workers’ compen- 
sation exemption registry established pursuant to this part and maintained 
by the secretary of state; and 

(17) “Sole proprietor” means one (1) person who owns a form of business in 
which that person owns all the assets of such business. 


History. | (7) and (8) of this section, was renumbered by 
Acts 2010, ch. 1149, § 13; 2011, ch. 422,§ 3. the authority of the code commission as § 56- 


~Compiler’s Notes. 120 in 2016. 


Section 56-5-320, referenced in subdivisions 


50-6-901. Part definitions. [Effective on January 1, 2022. See the ver- 
sion effective until January 1, 2022.] 


For purposes of this part, unless the context otherwise requires: 
(1) “Active and in good standing as reflected in the records of the secretary 
of state” means a corporation, limited liability company, or partnership that 
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is in existence, registered or authorized to transact business in this state as 
reflected in the records of the secretary of state; and in the case of a 
corporation, limited liability company, limited liability partnership, or 
limited partnership, such entity is in good standing with the Tennessee 
department of revenue; 

(2) “Board” means the state board for licensing contractors; 

(3) “Commercial construction project” means any construction project that 
is not: 

(A) The construction, erection, remodeling, repair, improvement, altera- 
tion or demolition of one (1), two (2), three (3) or four (4) family unit 
residences not exceeding three (3) stories in height or accessory use 
structures in connection with the residences; 

(B) The construction, erection, remodeling, repair, improvement, altera- 
tion or demolition of any building or structure for use and occupancy by the 
general public which, pursuant to § 62-6-112(f)(2), a small commercial 
building contractor is authorized to bid on and contract for; or 

(C) Performed by any person, municipality, county, metropolitan govern- 
ment, cooperative, board, commission, district, or any entity created or 
authorized by public act, private act or general law to provide electricity, 
natural gas, water, waste water services, telephone service, telecommunti- 
cations service, cable service, or Internet service or any combination thereof, 
for sale to consumers in any particular service area; 

(4) “Construction project” means the construction, erection, remodeling, — 
repair, improvement, alteration or demolition of a building, structure or other 
undertaking; provided, that if a general contractor contracts to erect, re- 
model, repair, improve, alter or demolish multiple buildings, structures or 
undertakings in one (1) contract, all such buildings, structures or undertak- — 
ings described in such contract shall constitute one (1) construction project; 

(5) “Construction services provider” or “provider” means any person or 
entity engaged in the construction industry; | 

(6) “Corporate officer” or “officer of a corporation” means any person who 
fills an office provided for in the corporate charter or articles of incorporation | 
of a corporation that in the case of a domestic corporation is formed under the 
laws of this state pursuant to title 48, chapters 11-68, or in the case of a 
foreign corporation is authorized to transact business in this state pursuant 
to title 48, chapters 11-68; provided, that a domestic or foreign corporation is | 
active and in good standing as reflected in the records of the secretary of state; 

(7) “Direct labor” means the performance of any activity that would be 
assigned to the contracting group as those classifications are designated by | 
the rate service organization designated by the commissioner of commerce | 
and insurance as provided in § 56-5-120, but does not include: 

(A) Classification code 5604, or any subsequent classification code, for | 
construction executives, supervisors, or foremen that are responsible only 
for the oversight of laborers; or 

(B) Classification code 5606, or any subsequent classification code, for 
project managers, construction executives, construction managers and 
construction superintendents having only administrative or managerial | 
responsibilities for construction projects by exercising operational control | 
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indirectly through job supervisors or foremen; 

(8) “Engaged in the construction industry” means any person or entity 
assigned to the contracting group as those classifications are designated by 
the rate service organization designated by the commissioner of commerce 
and insurance as provided in § 56-5-120; provided, that where more than one 
(1) classification applies, the governing classification, as that term is defined 
by the rate service organization designated by the commissioner of commerce 
and insurance as provided in § 56-5-120, shall be used to determine whether 
the person or entity is engaged in the construction industry; 

(9) “Family-owned business” means a business entity in which members of 
the same family of the applicant have an aggregate of at least ninety-five 
percent (95%) ownership of such business; 

(10) “General contractor” means the person or entity responsible to the 
owner or developer for the supervision or performance of substantially all of 
the work, labor, and the furnishing of materials in furtherance of the 
construction, erection, remodeling, repair, improvement, alteration or demo- 
lition of a building, structure or other undertaking and who contracts directly 
with the owner or developer of the building, structure or other undertaking; 
“general contractor” includes a prime contractor; 

(11) “Good standing with the Tennessee department of revenue” means the 
bureau of workers’ compensation has received and verified through electronic 
confirmation or a certificate of tax clearance issued by the commissioner of 
revenue that a corporation, limited liability company, limited liability 
partnership, or limited partnership is current on all fees, taxes, and penalties 
to the satisfaction of the commissioner; 

(12) “Member of a limited liability company” means any member of a 
limited liability company formed pursuant to title 48, chapters 201-249 that 
is active and in good standing as reflected in the records of the secretary of 
state; 

(13) “Members of the same family of the applicant” means parents, 
children, siblings, grandparents, grandchildren, stepparents, stepchildren, 
stepsiblings, or spouses of such, and includes adoptive relationships; 

(14) “Partner” means any person who is a member of an association that is 
formed by two (2) or more persons to carry on as co-owners of a business or 
other undertaking for profit and such association is active and in good 
standing as reflected in the records of the secretary of state; 

(15) “Person” means only a natural person and does not include a business 
entity; 

(16) “Registry” means the construction services provider workers’ compen- 
sation exemption registry established pursuant to this part and maintained 
by the bureau of workers’ compensation; and 

(17) “Sole proprietor” means one (1) person who owns a form of business in 
which that person owns all the assets of such business. 


History. (7) and (8) of this section, was renumbered by 
Acts 2010, ch. 1149, § 13; 2011, ch. 422,§ 38; the authority of the code commission as § 56- 

2021, ch. 88, § 3. 5-120 in 2016. 

Compiler’s Notes. Amendments. 


Section 56-5-320, referenced in subdivisions The 2021 amendment substituted “bureau of 
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workers’ compensation” for “secretary of state” provided that for rulemaking purposes, the act 
in (11) and (16). took effect April 7, 2021. 


Effective Dates. 
Acts 2021, ch. 88, § 14. January 1, 2022; 


50-6-902. Requirement that construction services providers carry 
workers’ compensation insurance — Exemptions — Elec- 
tion by subcontractor. 


(a) Except as provided in subsection (b), all construction services providers 
shall be required to carry workers’ compensation insurance on themselves. The 
requirement set out in this subsection (a) shall apply whether or not the 
provider employs fewer than five (5) employees. 

(b) To the extent there is no restriction on applying for an exemption 
pursuant to § 50-6-903, a construction services provider shall be exempt from 
subsection (a) if the provider: 

(1) Is a construction services provider rendering services on a construction 
project that is not a commercial construction project and is listed on the 
registry; 

(2) Is a construction services provider rendering services on a commercial 
construction project, is listed on the registry and such provider is rendering 
services to a person or entity that complies with §$ 50-6-914(b)(2); 

(3) Is covered under a policy of workers’ compensation insurance main- 
tained by the person or entity for whom the provider is providing services; 

(4) Is a construction services provider performing work directly for the 
owner of the property; provided, however, that this subdivision (b)(4) shall not 
apply to a construction services provider who acts as a general or intermedt- 
ate contractor and who subsequently subcontracts any of the work contracted 
to be performed on behalf of the owner; 

(5) Is a construction services provider building a dwelling or other 
structure, or performing maintenance, repairs, or making additions to 
structures, on the construction service provider’s own property; or 

(6) Is a provider whose employment at the time of injury is casual as 
provided in $ 50-6-106. 

(c) Asubcontractor engaged in the construction industry under contract to a 
general contractor engaged in the construction industry may elect to be 
covered under any policy of workers’ compensation insurance insuring the 
general contractor upon written agreement of the general contractor, regard- 
less of whether such subcontractor is on the registry established pursuant to 
this part, by filing written notice of the election, on a form prescribed by the 
administrator of the workers’ compensation bureau, with the bureau. It is the 
responsibility of the general contractor to file the written notice with the 
bureau. Failure of the general contractor to file the written notice shall not 
operate to relieve or alter the obligation of an insurance company to provide 
coverage to a subcontractor when the subcontractor can produce evidence of 
payment of premiums to the insurance company for the coverage. The election 
shall in no way terminate or affect the independent contractor status of the 
subcontractor for any other purpose than to permit workers’ compensation 
coverage. The election of coverage may be terminated by the subcontractor or 
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general contractor by providing written notice of the termination to the bureau 
and to all other parties consenting to the prior election. The termination shall 
be effective thirty (30) days from the date of the notice to all other parties 
consenting to the prior election and to the bureau. 

(d) Nothing in this part shall be construed as exempting or preventing a 
construction services provider from carrying workers’ compensation insurance 
for any of its employees. The requirement set out in this subsection (d) shall 
apply whether or not the provider employs fewer than five (5) employees. 


History. Effective Dates. 

Acts 2010, ch. 1149, § 18; 2011, ch. 422, § 4; Acts 2015, ch. 341, § 19. May 4, 2015. 
2018, ch. 282, § 1; 2014, ch. 903, § 9; 2015, ch. 
341, § 15. 


Amendments. 
The 2015 amendment substituted “bureau” 
for “division” throughout (c). 


50-6-903. Criteria for applying for exemption. [Effective until January 
1, 2022. See the version effective on January 1, 2022.] 


(a) Any construction services provider who meets one (1) of the following 
criteria may apply for an exemption from § 50-6-902(a): 

(1) An officer of a corporation who is engaged in the construction industry; 
provided, that no more than five (5) officers of one (1) corporation shall be 
eligible for an exemption; 

(2) A member of a limited liability company who is engaged in the 
construction industry if such member owns at least twenty percent (20%) of 
such company; 

(3) A partner in a limited partnership, limited liability partnership or a 
general partnership who is engaged in the construction industry if such 
partner owns at least twenty percent (20%) of such partnership; 

(4) A sole proprietor engaged in the construction industry; or 

(5) An owner of any business entity listed in subdivisions (a)(1)-(3) that is 
family-owned; provided, that no more than five (5) owners of one (1) 
family-owned business may be exempt from § 50-6-902(a). 

(b) A construction services provider may be eligible for and may utilize 
multiple exemptions if the construction services provider meets the require- 
ments set out in subsection (a) for each such exemption and complies with 
§ 50-6-904 for each such exemption in which the construction services pro- 
vider seeks to obtain; provided, however, that a construction services provider 
applying for a second or subsequent exemption shall not be required to pay the 
fees set out in § 50-6-912(a)(1) and (2), but shall instead pay the fee set out in 
§ 50-6-912(a)(9) for each subsequent workers’ compensation exemption regis- 
tration and shall pay the fee set out in § 50-6-912(a)(10) for each subsequent 
registration renewal. 

(c)(1) A construction services provider who is an individual and who does not 

meet the criteria established in subsection (a), but who is a member of a 

recognized religious sect or division and is an adherent of established tenets 

or teachers of such sect or division by reason of which such construction 
services provider is conscientiously opposed to acceptance of the benefits 
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provided by this chapter may apply for an exemption from § 50-6-902(a); 
provided, however, that no more than five (5) individuals associated with one 
business entity may be exempt from § 50-6-902(a). 

(2) Any applicant applying for an exemption from § 50-6-902(a) pursuant 
to subdivision (c)(1) shall provide an affidavit from the leader of the 
recognized religious sect or division stating that the individual filing the 
application for an exemption is a member of the recognized religious sect or 
division and is exempt, as evidenced by the Internal Revenue Service Form 
4029, or similar form used by the internal revenue service. The leader of the 
recognized religious sect or division shall notify the secretary of state and 
department, in writing, if the member of the recognized religious sect or 
division who obtains an exemption from § 50-6-902(a) leaves or withdraws 
membership from the recognized religious sect or division. 

(3) Each individual employee of a construction services provider who 
meets the religious exemption requirements pursuant to this subsection (c) 
shall pay the fees set out in § 50-6-912(a)(1) and (a)(2). Any collected fees 
shall be deposited into the employee misclassification education and enforce- 
ment fund, pursuant to § 50-6-913. 


History. 
Acts 2010, ch. 1149, § 13; 2011, ch. 422, § 5; 
2013, ch. 476, § 1. 


50-6-903. Criteria for applying for exemption. [Effective on January 1, 
2022. See the version effective until January 1, 2022.] 


(a) Any construction services provider who meets one (1) of the following 
criteria may apply for an exemption from §$ 50-6-902(a): 

(1) An officer of a corporation who is engaged in the construction industry; 
provided, that no more than five (5) officers of one (1) corporation shall be 
eligible for an exemption; 

(2) A member of a limited liability company who is engaged in the 
construction industry if such member owns at least twenty percent (20%) of 
such company; 

(3) A partner in a limited partnership, limited liability partnership or a 
general partnership who is engaged in the construction industry if such 
partner owns at least twenty percent (20%) of such partnership; 

(4) A sole proprietor engaged in the construction industry; or 

(5) An owner of any business entity listed in subdivisions (a)(1)-(3) that is 
family-owned; provided, that no more than five (5) owners of one (1) 
family-owned business may be exempt from § 50-6-902(a). 

(b) A construction services provider may be eligible for and may utilize 
multiple exemptions if the construction services provider meets the require- 
ments set out in subsection (a) for each such exemption and complies with 
§ 50-6-904 for each such exemption in which the construction services provider 
seeks to obtain; provided, however, that a construction services provider 
applying for a second or subsequent exemption shall not be required to pay the 
fees set out in § 50-6-912(a)(1) and (2), but shall instead pay the fee set out in 
§ 50-6-912(a)(9) for each subsequent workers’ compensation exemption regis- 
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tration and shall pay the fee set out in § 50-6-912(a)(10) for each subsequent 

registration renewal. 
(c)(L) A construction services provider who is an individual and who does not 
meet the criteria established in subsection (a), but who is a member of a 
recognized religious sect or division and is an adherent of established tenets 
or teachers of such sect or division by reason of which such construction 
services provider is conscientiously opposed to acceptance of the benefits 
provided by this chapter may apply for an exemption from § 50-6-902(a); 
provided, however, that no more than five (5) individuals associated with one 
business entity may be exempt from § 50-6-902(a). 

(2) Any applicant applying for an exemption from § 50-6-902(a) pursuant 
to subdivision (c)(1) shall provide an affidavit from the leader of the 
recognized religious sect or division stating that the individual filing the 
application for an exemption is a member of the recognized religious sect or 
division and is exempt, as evidenced by the Internal Revenue Service Form 
4029, or similar form used by the internal revenue service. The leader of the 
recognized religious sect or division shall notify the bureau of workers’ 
compensation and department, in writing, if the member of the recognized 
religious sect or division who obtains an exemption from § 50-6-902(a) leaves 
or withdraws membership from the recognized religious sect or division. 

(3) Each individual employee of a construction services provider who 
meets the religious exemption requirements pursuant to this subsection (c) 
shall pay the fees set out in § 50-6-912(a)(1) and (a)(2). Any collected fees 
shall be deposited into the employee misclassification education and enforce- 
ment fund, pursuant to § 50-6-913. 


History. Effective Dates. 
Acts 2010, ch. 1149, § 13; 2011, ch. 422, § 5; Acts 2021, ch. 88, § 14. January 1, 2022; 
2018, ch. 476, § 1; 2021, ch. 88, § 3. provided that for rulemaking purposes, the act 


Amendments. took effect April 7, 2021. 


The 2021 amendment substituted “bureau of 
workers’ compensation” for “secretary of state” 
in (c)(2). 


50-6-904. Application for construction services provider registration. 
[Effective until January 1, 2022. See the version effective 
on January 1, 2022.] 


(a)(1)(A) Any construction services provider applying for an exemption from 
§ 50-6-902(a) who has not been issued a license by the board shall obtain 
a construction services provider registration from the secretary of state at 
the same time such provider applies for such exemption. 

(B) The secretary of state is authorized and directed to issue the 
construction services provider registration on behalf of the board. The 
secretary of state shall issue an identification number assigned to the 
provider’s registration. The board shall obtain such identification number 
and other identifying information from the secretary of state. 

(2) Any construction services provider requesting exemption from §$ 50-6- 
902(a) shall submit an application along with the required filing fees to the 
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secretary of state. The applicant shall provide sufficient documentation for 

the secretary of state to assure that such applicant meets the requirements set 

out in § 50-6-902, including, but not limited to: 

(A) The applicant’s full legal name; 

(B) The applicant’s birth month; 

(C) The applicant’s physical address; provided, that the applicant may 
provide a post office box number for purposes of receiving mail from the 
secretary of state, as long as the applicant also provides a physical address 
for the business entity for which the applicant is an officer, member, 
partner or owner; 

(D) A telephone number through which the applicant can be reached; 

(EZ) The name of the business entity through which the applicant is 
seeking the workers’ compensation exemption; 

(F) The federal employer identification number issued to the applicant 
if a sole proprietor or a business entity for which the applicant is an officer, 
member, partner or owner seeking exemption pursuant to § 50-6-903, and 
the last four (4) digits of the applicant’s social security number; provided, 
however, that if an applicant seeks an exemption pursuant to § 50-6- 
903(c), the applicant may provide the last four (4) digits of a control 
number issued to the applicant by the social security administration 
instead of the last four (4) digits of the applicant’s social security number; 

(G) The contractor license number issued by the board to such applicant 
or the construction services provider registration number issued by the 
secretary of state to such applicant; 

(H) Acurrent license issued by a local government pursuant to § 67-4- 
723, if the business entity through which the applicant is seeking the 
workers’ compensation exemption is required by law to obtain such 
license; 

(I) Any other information the secretary of state deems necessary to 
identify such applicant; and 

(J) If the construction services provider is applying for an exemption 
pursuant to the criteria set out in § 50-6-903(c), the provider shall submit 
a copy of an approved Internal Revenue Service Form 4029 or similar form 
used by the internal revenue service, to show that an application for 
exemption from social security and medicare taxes and waiver of benefits 
has been approved for such provider applying for an exemption pursuant 
to this part. 

(3) The secretary of state shall verify that the applicant meets the qualift- 
cations set out in § 50-6-902 upon a review of its records and the records 
provided by such applicant. 

(b) The application shall be on a form designed by the secretary of state and 
shall contain a statement that specifies the eligibility requirements for 
exemption, contain an attestation that the applicant meets the eligibility 
requirements and contain a statement that a false statement on such appli- 
cation is subject to the penalties of perjury set out in § 39-16-702. 

(c) The application, as well as a process for submission of such application, 
shall be available through the secretary of state’s web site or by contacting the 
secretary of state’s office in person or by mail. 


: 225 WORKERS’ COMPENSATION LAW 50-6-904 


History. 
Acts 2010, ch. 1149, § 13; 20138, ch. 476, §§ 2, 
3. 


50-6-904. Application for construction services provider registration. 
[Effective on January 1, 2022. See the version effective 
until January 1, 2022.] 





(a)(1)(A) Any construction services provider applying for an exemption from 

§ 50-6-902(a) who has not been issued a license by the board shall obtain 

a construction services provider registration from the bureau of workers’ 
: compensation at the same time such provider applies for such exemption. 
| (B) The bureau of workers’ compensation is authorized and directed to 
issue the construction services provider registration on behalf of the board. 

The bureau of workers’ compensation shall issue an identification number 

assigned to the provider’s registration. The board shall obtain such 

identification number and other identifying information from the bureau of 
workers’ compensation. 

(2) Any construction services provider requesting exemption from $ 50-6- 
902(a) shall submit an application along with the required filing fees to the 
bureau of workers’ compensation. The applicant shall provide sufficient 
documentation for the bureau of workers’ compensation to assure that such 
applicant meets the requirements set out in § 50-6-902, including, but not 
limited to: 

(A) The applicant’s full legal name; 

(B) The applicant’s birth month; 

(C) The applicant’s physical address; provided, that the applicant may 
provide a post office box number for purposes of receiving mail from the 
bureau of workers’ compensation, as long as the applicant also provides a 
physical address for the business entity for which the applicant is an officer, 
member, partner or owner; 

(D) A telephone number through which the applicant can be reached; 

(E) The name of the business entity through which the applicant is 
seeking the workers’ compensation exemption; 

(F) The federal employer identification number issued to the applicant if 
a sole proprietor or a business entity for which the applicant is an officer, 
member, partner or owner seeking exemption pursuant to § 50-6-903, and 
the last four (4) digits of the applicant’s social security number; provided, 
however, that if an applicant seeks an exemption pursuant to § 50-6-903(c), 
the applicant may provide the last four (4) digits of a control number issued 
to the applicant by the social security administration instead of the last 
four (4) digits of the applicant’s social security number; 

(G) The contractor license number issued by the board to such applicant 
or the construction services provider registration number issued by the 
bureau of workers’ compensation to such applicant; 

(H) A current license issued by a local government pursuant to § 67-4- 
723, if the business entity through which the applicant is seeking the 
workers’ compensation exemption is required by law to obtain such license; 

(I) Any other information the bureau of workers’ compensation deems 
necessary to identify such applicant; and 
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(J) If the construction services provider is applying for an exemption 
pursuant to the criteria set out in § 50-6-903(c), the provider shall submit 

a copy of an approved Internal Revenue Service Form 4029 or similar form 

used by the internal revenue service, to show that an application for 

exemption from social security and medicare taxes and waiver of benefits 
has been approved for such provider applying for an exemption pursuant to 
this part. 

(3) The bureau of workers’ compensation shall verify that the applicant 
meets the qualifications set out in § 50-6-902 upon a review of its records and 
the records provided by such applicant. 

(4) If the bureau of workers’ compensation is unable for any reason to 
verify that the applicant meets the qualifications set forth in this part for 
inclusion on the exemption registry, or if the applicant, or any person 
completing or submitting the application on the applicant’s behalf, misstates 
any material information on the application, then the applicant is not eligible 
for exemption under this part, and any exemption previously granted to the 
applicant is revoked. 

(b) The application shall be on a form designed by the bureau of workers’ 
compensation and shall contain a statement that specifies the eligibility 
requirements for exemption, contain an attestation that the applicant meets the 
eligibility requirements and contain a statement that a false statement on such 
application is subject to the penalties of perjury set out in § 39-16-702. 

(c) The application, as well as a process for submission of such application, 
shall be available through the bureau of workers’ compensation’s web site or by 
contacting the bureau of workers’ compensation’s office in person or by mail. 


History. 
Acts 2010, ch. 1149, § 13; 20138, ch. 476, §§ 2, 
3; 2021, ch. 88, §§ 2-4. 


in (a)(1)(A), three times in (a)(1)(B), twice in 
(a)(2), (a)(2)(C), (a2\(G), (a)(2)(1), (a)(3) and 
(b); and added (a)(4). 


Amendments. 

The 2021 amendment substituted “bureau of 
workers’ compensation’s” for “secretary of 
state’s” twice in (c); substituted “bureau of 


workers’ compensation” for “secretary of state” 


Effective Dates. 

Acts 2021, ch. 88, § 14. January 1, 2022; 
provided that for rulemaking purposes, the act 
took effect April 7, 2021. 


50-6-905. Filing of application — Issuance of notice — Publication on 
registry — Correction of documents filed with secretary of 
state — Address and change of address — Fine. [Effective 
until January 1, 2022. See the version effective on January 
1, 2022.] 


(a) Ifa construction services provider’s application delivered to the secretary 
of state meets the requirements of this part, as determined by the secretary of 
state, the secretary of state shall file the application and: 

(1) Issue a notice to such provider that the provider is listed on the registry; 
and 
(2) Publish on the registry, contained on the secretary of state’s web site, the 
provider’s name and other identifying information, including, but not limited 
to: 
(A) The full legal name of the provider; 
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(B) The specific identification number issued to the provider by the 
secretary of state upon filing the application; 
(C) The period in which the provider is exempt, including the date and 
time in which such exemption expires; and 
(D) Any other identifying information the secretary of state deems 
necessary for the public to identify such provider. 

(b) The provider shall not be exempt from the requirement of § 50-6-902(a) 
until the provider’s application is filed by the secretary of state and the 
applicant’s name and other identifying information is published on the 
registry. If a provider’s exemption is revoked pursuant to § 50-6-908, such 
revocation is effective upon the provider’s name and other identifying infor- 
mation no longer appearing on the registry after being removed by the 
secretary of state pursuant to § 50-6-908. 

(c) A provider listed on the registry may correct a document filed with the 
secretary of state if the document contains an incorrect statement or was 
defectively executed, attested, sealed, verified or acknowledged. A document 
shall be corrected in a manner established by the secretary of state. 

(d) A provider listed on the registry shall maintain a current physical 
mailing address with the secretary of state. A change of address shall be made 
in a manner established by the secretary of state. 

(e) Any person or representative of an entity who knowingly enters or 
directs a party to enter false or unauthorized information on a construction 
services provider’s application to the secretary of state may be subject to a fine 
of not less than fifty dollars ($50.00) nor more than five thousand dollars 
($5,000) per violation at the discretion of the administrator or administrator’s 
designee. 

(f) [Effective until July 1, 2024] An exemption that is fraudulent, or 
where the exemption holder is determined to be an employee is void. 


History. the provisions of law changed by the act that 


Acts 2010, ch. 1149, § 13; 2017, ch. 344, § 11; 
2021, ch. 189, § 4. 


Compiler’s Notes. 

Acts 2017, ch. 344, § 12 provided that the 
act, which amended this section, shall apply to 
violations that occur on and after May 9, 2017. 

Acts 2021, ch. 189, § 10(b) provided that the 
act ceases to exist July 1, 2024, at which time 


were in effect on June 30, 2021, will be revived. 


Amendments. 
The 2017 amendment added (e). 
The 2021 amendment by ch. 189 added (f). 


Effective Dates. 
Acts 2017, ch. 344, § 12. May 9, 2017. 
Acts 2021, ch. 189, § 10. July 1, 2021. 


50-6-905. Filing of application — Issuance of notice — Publication on 
registry — Correction of documents filed with bureau of 
workers’ compensation — Address and change of address 
— Fine. [Effective on January 1, 2022. See the version 
effective until January 1, 2022.] 


(a) If a construction services provider’s application delivered to the bureau of 
workers’ compensation meets the requirements of this part, as determined by the 
bureau of workers’ compensation, the bureau of workers’ compensation shall file 


the application and: 


(1) Issue a notice to such provider that the provider is listed on the registry; 


and 
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(2) Publish on the registry, contained on the bureau of workers’ compen- 
sation’s web site, the provider’s name and other identifying information, 
including, but not limited to: 
(A) The full legal name of the provider; 
(B) The specific identification number issued to the provider by the 
bureau of workers’ compensation upon filing the application; 
(C) The period in which the provider is exempt, including the date and 
time in which such exemption expires; and 
(D) Any other identifying information the bureau of workers’ compensa- 
tion deems necessary for the public to identify such provider. 

(b) The provider shall not be exempt from the requirement of $ 50-6-902(a) 
until the provider’s application is filed by the bureau of workers’ compensation 
and the applicant’s name and other identifying information is published on the 
registry. If a provider’s exemption is revoked pursuant to § 50-6-908, such 
revocation ts effective upon the provider’s name and other identifying informa- 
tion no longer appearing on the registry after being removed by the bureau of 
workers’ compensation pursuant to $ 50-6-908. 

(c) A provider listed on the registry may correct a document filed with the 
bureau of workers’ compensation if the document contains an incorrect state- 
ment or was defectively executed, attested, sealed, verified or acknowledged. A 
document shall be corrected in a manner established by the bureau of workers’ 
compensation. 

(d) A provider listed on the registry shall maintain a current physical 
mailing address with the bureau of workers’ compensation. A change of address 
shall be made in a manner established by the bureau of workers’ compensation. 

(e) Any person or representative of an entity who knowingly enters or directs 
a party to enter false or unauthorized information on a construction services 
provider’s application to the bureau of workers’ compensation may be subject to 
a fine of not less than fifty dollars ($50.00) nor more than five thousand dollars 
($5,000) per violation at the discretion of the administrator or administrator’s 
designee. 

() [Effective until July 1, 2024] An exemption that is fraudulent, or 
where the exemption holder is determined to be an employee is void. 


History. 
Acts 2010, ch. 1149, § 13; 2017, ch. 344, § 11; 
2021, ch. 88, §§ 2, 3; 2021, 189, § 4. 


Compiler’s Notes. 

Acts 2017, ch. 344, § 12 provided that the 
act, which amended this section, shall apply to 
violations that occur on and after May 9, 2017. 

Acts 2021, ch. 189, § 10(b) provided that the 
act ceases to exist July 1, 2024, at which time 
the provisions of law changed by the act that 
were in effect on June 30, 2021, will be revived. 


Amendments. 
The 2017 amendment added (e). 


The 2021 amendment by ch. 88 substituted 
“bureau of workers’ compensation’s” for “secre- 
tary of state’s” in (a)(2); and substituted “bu- 
reau of workers’ compensation” for “secretary of 
state” three times in (a), (a)(2)(B), (a)(2)(D), 


twice in (b), twice in (c), twice in (d) and twice in , 


(e). 
The 2021 amendment by ch. 189 added (f). 


Effective Dates. 

Acts 2017, ch. 344, § 12. May 9, 2017. 

Acts 2021, ch. 88, § 14. January 1, 2022; 
provided that for rulemaking purposes, the act 
took effect April 7, 2021. 

Acts 2021, ch. 189, § 10. July 1, 2021. 
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| 50-6-906. Refusal by secretary of state to file application — Reversal or 
modification by court — Hearing — Appeal. [Effective until 
January 1, 2022. See the version effective on January 1, 
2022.] 


(a) If the secretary of state refuses to file an application and list the 
construction services provider on the registry, the secretary of state shall 
return such application to the provider within ten (10) business days after the 
document was received for filing, together with a brief, written explanation of 
the reason for the secretary of state’s refusal to file. 

(b) If the secretary of state refuses to file an application and list a provider 
on the registry, the provider may appeal the refusal to the chancery court of 
Davidson County. The appeal shall be commenced by petitioning the court to 
compel listing such provider on the registry and shall attach to the petition the 
application and the secretary of state’s explanation of the secretary of state’s 
refusal to file. 

(c) The court may reverse or modify the actions of the secretary of state if 
the rights of the provider have been prejudiced because the secretary of state’s 
actions are: 

(1) In violation of constitutional or statutory provisions; 

(2) In excess of the statutory authority of the secretary of state; 

(3) Made upon unlawful procedure; or 

(4) Arbitrary or capricious or characterized by abuse of discretion or 
clearly unwarranted exercise of discretion. 

(d) After any hearing deemed necessary by the court, the court may 
summarily order the secretary of state to list such provider on the registry or 
take other action the court considers appropriate. 

(e) The court’s final decision may be appealed as in other civil proceedings. 


History. 
Acts 2010, ch. 1149, § 18. 


50-6-906. Refusal by bureau of workers’ compensation to file applica- 
tion — Reversal or modification by court — Hearing — 
Appeal. [Effective on January 1, 2022. See the version 
effective until January 1, 2022.] 


(a) If the bureau of workers’ compensation refuses to file an application and 
list the construction services provider on the registry, the bureau of workers’ 
compensation shall return such application to the provider within ten (10) 
business days after the document was received for filing, together with a brief, 
written explanation of the reason for the bureau of workers’ compensation’s 
refusal to file. 

(b) If the bureau of workers’ compensation refuses to file an application and 
list a provider on the registry, the provider may appeal the refusal to the 
chancery court of Davidson County. The appeal shall be commenced by 
petitioning the court to compel listing such provider on the registry and shall 
attach to the petition the application and the bureau of workers’ compensation’s 
explanation of the bureau of workers’ compensation’s refusal to file. 
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(c) The court may reverse or modify the actions of the bureau of workers’ 
compensation if the rights of the provider have been prejudiced because the 
bureau of workers’ compensation’s actions are: 

(1) In violation of constitutional or statutory provisions; 

(2) In excess of the statutory authority of the bureau of workers’ 
compensation; 

(3) Made upon unlawful procedure; or 

(4) Arbitrary or capricious or characterized by abuse of discretion or 
clearly unwarranted exercise of discretion. 

(d) After any hearing deemed necessary by the court, the court may summar- 
ily order the bureau of workers’ compensation to list such provider on the 
registry or take other action the court considers appropriate. 

(e) The court’s final decision may be appealed as in other civil proceedings. 


History. “bureau of workers’ compensation” for “secre- 
Acts 2010, ch. 1149, § 13; 2021, ch. 88, §§ 2, tary of state” twice in (a), in (b), (c), (c)(2), and 

a (d). 

Amendments. Effective Dates. 


The 2021 amendment substituted “bureau of Acts 2021, ch. 88, § 14. January 1, 2022; 
workers’ compensation’s” for “secretary of provided that for rulemaking purposes, the act 


state’s” in (a), twice in (b), and (c); substituted took effect April 7, 2021. 


50-6-907. Term of validity of exemption — Renewal. [Effective until 
January 1, 2022. See the version effective on January 1, 
2022.] 


(a) The exemption obtained pursuant to this part shall be valid for two (2) 
years from a date and time set by the secretary of state. No more than sixty 
(60) days prior to the expiration of the exemption period, a construction 
services provider may file an application to renew an exemption. Renewal of an 
exemption shall be made in a manner established by the secretary of state. 

(b) The secretary of state shall remove the construction services provider’s 
name from the registry at the close of business on the day the provider’s 
exemption expires. If the exemption expires on a day that state offices are 
closed or the secretary of state’s office is closed, the exemption shall expire at 
the close of business on the next business day. 

(c) A construction services provider whose registration expires under this 
section may renew the exemption by following the procedure outlined in 
§ 50-6-904. 


History. 
Acts 2010, ch. 1149, § 13. 


50-6-907. Term of validity of exemption — Renewal. [Effective on 
January 1, 2022. See the version effective until January 1, 
2022.] 


(a) The exemption obtained pursuant to this part shall be valid for two (2) 
years from a date and time set by the bureau of workers’ compensation. No more 
than sixty (60) days prior to the expiration of the exemption period, a 
construction services provider may file an application to renew an exemption. 
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| Renewal of an exemption shall be made in a manner established by the bureau 


Hes. 5. 


tary of state’s 


of workers’ compensation. 
(b) The bureau of workers’ compensation shall remove the construction 


) services provider's name from the registry at the close of business on the day the 
| provider's exemption expires. If the exemption expires on a day that state offices 


are closed or the bureau of workers’ compensation’s office in Nashville is closed, 


| the exemption shall expire at the close of business on the next business day. 


(c) A construction services provider whose registration expires under this 
section may renew the exemption by following the procedure outlined in 


§ 50-6-904. 


| History. 


Acts 2010, ch. 1149, § 13; 2021, ch. 88, §§ 2, 


Amendments. 
The 2021 amendment, in (b), substituted 
“bureau of workers’ compensation’s” for “secre- 


for “office is closed”; and substituted “bureau of 
workers’ compensation” for “secretary of state” 
twice in (a) and (b). 


Effective Dates. 
Acts 2021, ch. 88, § 14. January 1, 2022; 
provided that for rulemaking purposes, the act 


” and “office in Nashville is closed” took effect April 7, 2021. 


50-6-908. Revocation of exemption by provider or secretary of state. 
[Effective until January 1, 2022. See the version effective 
on January 1, 2022.] 


(a)(1) Any construction services provider who obtains an exemption and 
subsequently chooses to revoke such exemption shall: 

(A) Give notice to the person or entity for whom the provider may 
currently be providing services of the revocation in accordance with a form 
prescribed by the secretary of state; 

(B) Attest as to whether or not the provider has any employment 
related injuries at the time of such revocation that occurred while 
providing services to a person or entity that did not provide coverage 
under a policy of workers’ compensation; and 

(C) Within twenty-four (24) hours of such revocation, notify any person 
or entity for whom the provider is currently providing services that the 
provider has voluntarily revoked the provider’s workers’ compensation 
exemption. 

(2) Upon filing such notice, the secretary of state shall remove the construc- 
tion services provider’s name from the registry. 

(3) A construction services provider who revokes an exemption under this 
section may reapply for an exemption by following the procedure set forth in 
§ 50-6-904. 

(b)(1) In addition to the revocation set out in subsection (a), a workers’ 
compensation exemption shall be revoked by the secretary of state upon: 

(A) Notification from the board that the board has revoked or sus- 
pended any license issued to the construction services provider by the 
board, including a license issued to a business entity through which the 
construction services provider obtained such an exemption. For purposes 
of this subdivision (b)(1)(A), if a construction services provider’s license is 
revoked, whether or not such license is in the provider’s individual name 
or in the name of a business entity through which the provider obtained an 
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exemption, then any exemption obtained through such business entity 

shall be revoked; 

(B) Notification from the department of any violations of § 50-6-412 by 
the construction services provider, including any violation against a 
business entity through which the construction services provider obtained 
such an exemption. For purposes of this subdivision (b)(1)(B), if a con- 
struction services provider has violated § 50-6-412, whether or not such 
violation was committed by the individual or a business entity through 
which the provider obtained an exemption, then any exemption obtained 
through such business entity shall be revoked and all exemptions in the 
provider’s name shall be subject to revocation; 

(C) A determination by the secretary of state that the construction 
services provider no longer meets the requirements for an exemption 
established pursuant to this part; or 

(D) A determination by the secretary of state that the construction 
services provider failed to renew prior to the expiration date of such 
exemption or the provider failed to pay any fees required to be paid 
pursuant to this part. 

(2) Any notification of a violation made by the department pursuant to 
subdivision (b)(1)(B) shall include information indicating whether such 
violation requires a temporary or permanent revocation pursuant to 
§ 50-6-412. 

(3) If a provider’s exemption is revoked pursuant to this section, the 
secretary of state shall: 

(A) Remove the construction services provider’s name from the registry 
within seven (7) days of receipt of notification from the department or the 
board, or upon making a determination as provided in subdivision 
(b)(1)(C) or (b)(1)(D); and 

(B) [Effective until July 1, 2024] Notify the construction services 
provider that such provider is required to notify, within twenty-four (24) 
hours of such revocation, any person or entity for whom the provider is 
currently providing services that the provider’s workers’ compensation 
exemption has been revoked. If a construction services provider fails to 
perform the notification required in this subdivision (b)(3)(B), then the 
person or entity for whom the provider provided services is not liable for 
workers’ compensation insurance for the construction services provider. 

(B) [Effective July 1, 2024] Notify the construction services provider 
that such provider is required to notify, within twenty-four (24) hours of 


such revocation, any person or entity for whom the provider is currently , 


providing services that the provider’s workers’ compensation exemption has 

been revoked. 

(4) Ifa provider’s exemption is revoked pursuant to subdivision (b)(1), the 
administrative and judicial procedures available to such provider shall be 
those procedures set out in § 50-6-906. 

(c) If a construction services provider’s exemption is revoked pursuant to 
this section, the construction services provider shall be required to carry 
workers’ compensation insurance as provided in § 50-6-902(a); provided, that 
such construction services provider does not otherwise meet an exemption set 
out in § 50-6-902(b). 


Oe 








233 WORKERS’ COMPENSATION LAW 50-6-908 


(d) A construction services provider whose exemption is revoked for any 
reason set out in this part shall be notified of such revocation in writing, and 
_ shall not be entitled to a refund of filing fees. 


History. Amendments. 

Acts 2010; ch..1149, §, 13; 2011, ch. 422) The 2021 amendment added the last sen- 
§§ 6-8; 2021, ch. 189, § 5. tence in (b)(3)(B). 
Compiler’s Notes. Effective Dates. 


Acts 2021, ch. 189, § 10(b) provided that the Acts 2021, ch. 189, § 10. July 1, 2021. 
act ceases to exist July 1, 2024, at which time 
the provisions of law changed by the act that 
| were in effect on June 30, 2021, will be revived. 


_ 50-6-908. Revocation of exemption by provider or bureau of workers’ 
| compensation. [Effective on January 1, 2022. See the ver- 
sion effective until January 1, 2022.] 


(a)(1) Any construction services provider who obtains an exemption and 
subsequently chooses to revoke such exemption shall: 

(A) Give notice to the person or entity for whom the provider may 
currently be providing services of the revocation in accordance with a form 
prescribed by the bureau of workers’ compensation; 

(B) Attest as to whether or not the provider has any employment related 
injuries at the time of such revocation that occurred while providing 
services to a person or entity that did not provide coverage under a policy 
of workers’ compensation; and 

(C) Within twenty-four (24) hours of such revocation, notify any person 
or entity for whom the provider is currently providing services that the 
provider has voluntarily revoked the provider’s workers’ compensation 
exemption. 

(2) Upon filing such notice, the bureau of workers’ compensation shall 
remove the construction services provider's name from the registry. 

(3) A construction services provider who revokes an exemption under this 
section may reapply for an exemption by following the procedure set forth in 
§ 50-6-904. 

(b)(1) In addition to the revocation set out in subsection (a), a workers’ 
compensation exemption shall be revoked by the bureau of workers’ compen- 
sation upon: 

(A) Notification from the board that the board has revoked or suspended 
any. license issued to the construction services provider by the board, 
including a license issued to a business entity through which the construc- 
tion services provider obtained such an exemption. For purposes of this 
subdivision (b)(1)(A), if a construction services provider's license is revoked, 
whether or not such license is in the provider’s individual name or in the 
name of a business entity through which the provider obtained an exemp- 
tion, then any exemption obtained through such business entity shall be 
revoked; 

(B) Notification from the department of any violations of $ 50-6-412 by 
the construction services provider, including any violation against a 
business entity through which the construction services provider obtained 
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such an exemption. For purposes of this subdivision (6)(1)(B), if a construc- 
tion services provider has violated § 50-6-412, whether or not such viola- 
tion was committed by the individual or a business entity through which 
the provider obtained an exemption, then any exemption obtained through 
such business entity shall be revoked and all exemptions in the provider’s 
name shall be subject to revocation; 

(C) A determination by the bureau of workers’ compensation that the 
construction services provider no longer meets the requirements for an 
exemption established pursuant to this part; or 

(D) A determination by the bureau of workers’ compensation that the 
construction services provider failed to renew prior to the expiration date of 
such exemption or the provider failed to pay any fees required to be paid 
pursuant to this part. 

(2) Any notification of a violation made by the department pursuant to 
subdivision (b)(1)(B) shall include information indicating whether such 
violation requires a temporary or permanent revocation pursuant to 
§ 50-6-412. 

(3) Ifa provider’s exemption is revoked pursuant to this section, the bureau 
of workers’ compensation shall: 

(A) Remove the construction services provider’s name from the registry 
within seven (7) days of receipt of notification from the department or the 
board, or upon making a determination as provided in subdivision 
(b)(D(C) or (b)(D(D); and 

(B) [Effective until July 1, 2024] Notify the construction services 
provider that such provider is required to notify, within twenty-four (24) 
hours of such revocation, any person or entity for whom the provider is 
currently providing services that the provider’s workers’ compensation 
exemption has been revoked. If a construction services provider fails to 
perform the notification required in this subdivision (b)(3)(B), then the 
person or entity for whom the provider provided services is not liable for 
workers’ compensation insurance for the construction services provider. 

(B) [Effective July 1, 2024] Notify the construction services provider 
that such provider is required to notify, within twenty-four (24) hours of 
such revocation, any person or entity for whom the provider is currently 
providing services that the provider’s workers’ compensation exemption has 
been revoked. 

(4) If a provider’s exemption is revoked pursuant to subdivision (b)(1), the 
administrative and judicial procedures available to such provider shall be 
those procedures set out in § 50-6-906. 

(c) Ifa construction services provider’s exemption is revoked pursuant to this 
section, the construction services provider shall be required to carry workers’ 
compensation insurance as provided in § 50-6-902(a); provided, that such 
construction services provider does not otherwise meet an exemption set out in 
§ 50-6-902(b). 

(qd) A construction services provider whose exemption is revoked for any 
reason set out in this part shall be notified of such revocation in writing, and 
shall not be entitled to a refund of filing fees. 





| 
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| History. “bureau of workers’ compensation” for “secre- 


Acts 2010, ch. 1149, § 13; 2011, ch. 422, _ tary of state” in (a)(1)(A), (a)(2), (b)(1), (b)(1)(C), 
§§ 6-8; 2021, ch. 88, § 3; 2021, ch. 189, § 5. (b)(1)(D) and (b)(3). 


The 2021 amendment by ch. 189 added the 
Acts 2021, ch. 189, § 10(b) provided that the _!ast sentence in (b)(3)(B). 
act ceases to exist July 1, 2024, at which time Kffective Dates 


Acts 2021, ch. 88, § 14. January 1, 2022; 


were in effect on June 30, 2021, will be revived. Paden at tor eulerhalade purposes the act 


_ Amendments. took effect April 7, 2021. 


The 2021 amendment by ch. 88 substituted Acts 2021, ch. 189, § 10. July 1, 2021. 


_ §0-6-909. Reinstatement of exemption. [Effective until January 1, 


2022. See the version effective on January 1, 2022.] 


(a) Except as provided in § 50-6-412(h)(2) [codified at 50-6-412(i) effective 
July 1, 2021, until July 1, 2024], a construction services provider whose 
exemption is revoked pursuant to § 50-6-908 may apply to reinstate such 
exemption in the same manner as provided for in this part for an initial 
application. 

(b) A construction services provider whose exemption is revoked under 
§ 50-6-908(b) may only be granted a reinstatement of exemption: 

(1) Upon notification to the secretary of state from the board that such 
provider’s license is no longer revoked or suspended; 

(2) Upon notification from the department of labor and workforce devel- 
opment to the secretary of state that the provider qualified for reinstatement 
pursuant to § 50-6-412(g); and 

(3) If the secretary of state determines that the provider meets the require- 
ments for an exemption established pursuant to this part. 

(c) Upon verification by the secretary of state that the requirements of 
subsection (b) are met, the secretary of state shall file the application in 
accordance with § 50-6-905. 


History. 
Acts 2010, ch. 1149, § 18. 


50-6-909. Reinstatement of exemption. [Effective on January 1, 2022. 
See the version effective until January 1, 2022.] 


(a) Except as provided in §$ 50-6-412(h)(2) [codified at 50-6-412(i) effective 
July 1, 2021, until July 1, 2024), a construction services provider whose 
exemption is revoked pursuant to § 50-6-908 may apply to reinstate such 
exemption in the same manner as provided for in this part for an initial 
application. 

(b) A construction services provider whose exemption is revoked under 
§ 50-6-908(b) may only be granted a reinstatement of exemption: 

(1) Upon notification to the bureau of workers’ compensation from the 
board that such provider’s license is no longer revoked or suspended; 

(2) Upon verification from the bureau of workers’ compensation that the 
provider qualified for reinstatement; and 

(3) If the bureau of workers’ compensation determines that the provider 
meets the requirements for an exemption established pursuant to this part. 
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(c) Upon verification by the bureau of workers’ compensation that the 
requirements of subsection (b) are met, the bureau of workers’ compensation 
shall file the application in accordance with § 50-6-9085. 


History. 
Acts 2010, ch. 1149, § 13; 2021, ch. 88, §§ 1, 
3 


Amendments. 

The 2021 amendment rewrote (b)(2) which 
read: “Upon notification from the department of 
labor and workforce development to the secre- 
tary of state that the provider qualified for 


reinstatement pursuant to § 50-6-412(g); and”; 
and substituted “bureau of workers’ compensa- 
tion” for “secretary of state” in (b)(1), (b)(2) and 
twice in (c). 


Effective Dates. 

Acts 2021, ch. 88, § 14. January 1, 2022; | 
provided that for rulemaking purposes, the act 
took effect April 7, 2021. 


50-6-911. Notice to public of exemptions — Web site — Additions and 
deletions from registry. [Effective until January 1, 2022. 
See the version effective on January 1, 2022.] 


(a)(1) The secretary of state shall provide notice on its web site that the 
registry is for purposes of establishing providers who are exempt from 
workers’ compensation coverage and in no way reflects licensing or certifi- | 
cation of any construction services provider. 

(2) The board, the department of commerce and insurance and the 
department of labor and workforce development shall each develop a notice 
provision to inform the public that any person or entity interested in 
determining whether a construction services provider is exempt from workers’ 
compensation coverage shall review the secretary of state’s web site. Such 
notice provision shall be prominently displayed on the web sites of the board, | 
the department of commerce and insurance and the department of labor and 
workforce development. | 
(b)(1) The secretary of state shall provide notice to the department of labor | 
and workforce development, the board and the department of commerce and 
insurance when a construction services provider is added to or removed from | 
the registry. 

(2) If any construction services provider has a license issued by the board, 
and such license is revoked or suspended, the board shall immediately notify 
the secretary of state, in order for the secretary of state to revoke such 
provider’s exemption pursuant to § 50-6-908(6). 





History. 
Acts 2010, ch. 1149, § 13. 


50-6-911. Notice to public of exemptions — Web site — Additions and 
deletions from registry. [Effective on January 1, 2022. See 
the version effective until January 1, 2022.] 


(a)(1) The bureau of workers’ compensation shall provide notice on its web site 
that the registry is for purposes of establishing providers who are exempt from 
workers’ compensation coverage and in no way reflects licensing or certifica- 
tion of any construction services provider. 

(2) The board, the department of commerce and insurance and the bureau 
of workers’ compensation shall each develop a notice provision to inform the 
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| public that any person or entity interested in determining whether a construc- 
| tion services provider is exempt from workers’ compensation coverage shall 
_ review the bureau of workers’ compensation’s web site. Such notice provision 
_ shall be prominently displayed on the web sites of the board, the department 
of commerce and insurance and the bureau of workers’ compensation. 
(b)(L) The bureau of workers’ compensation shall provide notice to the board 
and the department of commerce and insurance when a construction services 
provider is added to or removed from the registry. 
(2) If any construction services provider has a license issued by the board, 
_ and such license is revoked or suspended, the board shall immediately notify 
| the bureau of workers’ compensation, in order for the bureau of workers’ 
compensation to revoke such provider’s exemption pursuant to $ 50-6-908(b). 

















. 
a. : 
| History. workers’ compensation” for “secretary of state” 


Acts 2010, ch. 1149, § 13; 2021, ch. 88, §§ 2, in (a)(1), (b)(1) and twice in (b)(2); and deleted 
neo, 6, 7. “the department of labor and workforce devel- 
| opment,” following “shall provide notice to” in 
' Amendments. (b)(1). 


The 2021 amendment, in (a)(2), substituted 
' “bureau of workers’ compensation’s” for “secre- Effective Dates. 
'tary of state’s” and “the bureau of workers’ Acts 2021, ch. 88, § 14. January 1, 2022; 
| compensation” for “the department of labor and _ provided that for rulemaking purposes, the act 
\ workforce development”; substituted “bureau of took effect April 7, 2021. 


| §0-6-912. Fees. [Effective until January 1, 2022. See the version effec- 
tive on January 1, 2022.| 


(a) The secretary of state may charge the following maximum fees for each 
_of the following: 
(1) The issuance of a construction services provider registration to provid- 


ers who have not been issued a license by the board ..............ce cece eens $50 
(2) The issuance of a construction services provider workers’ compensation 
EXICTILILTOTL AMA a, hae aaa mere nari Ue tenn, MEAL EUC REN BAYT Ad RAN tte $50 


(3) The filing of correction information pursuant to § 50-6-905(c) ....$20 
(4) The filing of change of address information pursuant to 
BS sty 0 Cork Reh eee LL ah ET Ree eeu ake Gade wi aM oka lin $20 
(5) The filing of a construction services provider workers’ compensation 
BCR TRE REETLCUNT wis, X55 Ri EMORY. Ci loic cca sd UE iissc vad be hae uin’ash 006 «cca o's aes $50 
(6) The filing of a construction services provider registration renewal to 
providers who have not been issued a license by the board ................ $50 
(7) The filling of a revocation pursuant to § 50-6-908(a) ...........06466. $20 
(8) The issuance of a copy of the notice issued pursuant to 
SU GAEESSSWET ou bok Lala i ea oo 0 cones A A alae yale ek i, aa PR $20 
(9) The issuance of a second or subsequent construction services provider 
workers’ compensation exemption registration ........... $20 per registration 
(10) The filing of a second or subsequent construction services provider 
workers’ compensation exemption renewal ............0.ee00s $20 per renewal 
(b) In addition to the maximum fees authorized in subsection (a), the 
secretary of state is authorized to charge an online transaction fee to cover 
costs associated with processing payments for applications submitted online. 
(c) Except as provided in subsections (a) and (b), no other fees shall be 
charged by the secretary of state to administer this part. 
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History. 
Acts 2010, ch. 1149, § 13; 2011, ch. 422,§ 10; 
2012, ch. 1030, § 2. 


50-6-912. Fees. [Effective on January 1, 2022. See the version effective 
until January 1, 2022.] 


(a) The bureau of workers’ compensation may charge the following maximum 
fees for each of the following: 
(1) The issuance of a construction services provider registration to provid- 


ers who have not been issued a license by the board .........6..0ccce ec enees $50 
(2) The issuance of a construction services provider workers’ compensation 
CXETAPLION: akin vols Wed RAL NOL EDR Sipotiin shew io iz. toe, Ameen tat am $50 


(3) The filing of correction information pursuant to § 50-6-905(c) ....$20 
(4) The filing of change of address information pursuant to 
§, 20:6-GOS(G) 4 rieuhut Ys Beato eed MIME OR ETON vee Lach 0) degen axa geen $20 
(5) The filing of a construction services provider workers’ compensation 
exemption renewal’)... Pos, eet Sh ad a a Ge $50 
(6) The filing of a construction services provider registration renewal to 
providers who have not been issued a license by the board ................ $50 
(7) The filing of a revocation pursuant to § 50-6-908(a) .............05. $20 
(8) The issuance of a copy of the notice issued pursuant to 
S GU-O-9UO (DIELS Ae eee et anne nee eR crate cols, teeta. tl ae $20 
(9) The issuance of a second or subsequent construction services provider 
workers’ compensation exemption registration ........... $20 per registration 
(10) The filing of a second or subsequent construction services provider 
workers’ compensation exemption renewal ...............00: .. $20 per renewal 
(b) In addition to the maximum fees authorized in subsection (a), the bureau 
of workers’ compensation is authorized to charge an online transaction fee to 
cover costs associated with processing payments for applications submitted 
online. 
(c) Except as provided in subsections (a) and (6), no other fees shall be 
charged by the bureau of workers’ compensation to administer this part. 


History. in (a), (b) and (c); and substituted “filing” for 
Acts 2010, ch. 1149, § 13; 2011, ch. 422,§ 10; “filling” in (a)(7). 
2012, ch. 1030, § 2; 2021, ch. 88, §§ 3, 8. ; 
Effective Dates. 


Amendments. Acts 2021, ch. 88, § 14. January 1, 2022; 
The 2021 amendment substituted “bureau of provided that for rulemaking purposes, the act 
workers’ compensation” for “secretary of state” took effect April 7, 2021. 


50-6-913. Creation of employee misclassification education and en- 
forcement fund — Costs of administration. [Effective until 
January 1, 2022. See the version effective on January 1, 
2022.] 


(a) There is created a fund to be known as the “employee misclassification 
education and enforcement fund.” Any fee collected pursuant to § 50-6-912(a) 
shall be deposited in the employee misclassification education and enforce- 
ment fund. Moneys in the fund shall be invested by the state treasurer in 
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_ accordance with the provisions of § 9-4-603. The fund shall be administered by 


the administrator of the workers’ compensation bureau. 
(b) All costs of the secretary of state associated with the administration of 


| this part shall be paid by the administrator of the workers’ compensation 


bureau from the employee misclassification education and enforcement fund. 


Moneys remaining in the fund after such payment may be expended, subject to 
appropriation by the general assembly, at the direction of the administrator of 
the workers’ compensation bureau for the purchase of computer software and 
hardware designed to identify potential employee misclassification activity, for 


the hiring of additional employees to investigate potential employee misclas- 


sification activity, for education of employers and employees regarding the 
requirements of this part and in support of the ongoing investigation and 
prosecution of employee misclassification. 

(c) Any amount in the employee misclassification education and enforce- 
ment fund at the end of any fiscal year shall not revert to the general fund, but 
shall remain available for the purposes set forth in subsection (b). Interest 
accruing on investments and deposits of the employee misclassification edu- 


cation and enforcement fund shall be credited to such account, shall not revert 


to the general fund, and shall be carried forward into each subsequent fiscal 
year. 


History. for “division” in the last sentence of (a) and in 
Acts 2010, ch. 1149, § 13; 2013, ch. 282,§ 1; = (b). 
iach, 424 ).§.2: 2015 chy 34108015; 
Effective Dates. 
Amendments. Acts 2015, ch. 341, § 19. May 4, 2015. 
The 2015 amendment substituted “bureau” 


_§0-6-913. Creation of employee misclassification education and en- 


forcement fund — Costs of administration. [Effective on 
January 1, 2022. See the version effective until January 1, 
2022.] 


(a) There is created a fund to be known as the “employee misclassification 
education and enforcement fund.” Any fee collected pursuant to § 50-6-912(a) 
shall be deposited in the employee misclassification education and enforcement 


fund. Moneys in the fund shall be invested by the state treasurer in accordance 


with the provisions of § 9-4-603. The fund shall be administered by the 
administrator of the workers’ compensation bureau. 

(b) All costs of the bureau of workers’ compensation associated with the 
administration of this part shall be paid by the administrator of the workers’ 
compensation bureau from the employee misclassification education and en- 
forcement fund. Moneys remaining in the fund after such payment may be 
expended, subject to appropriation by the general assembly, at the direction of 
the administrator of the workers’ compensation bureau for the purchase of 
computer software and hardware designed to establish and maintain exemp- 
tions of construction services providers pursuant to this part, for the purchase 
of computer software and hardware designed to identify potential employee 


_ misclassification activity, for the hiring of additional employees to investigate 


potential employee misclassification activity, for education of employers and 
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employees regarding the requirements of this part and in support of the ongoing 
investigation and prosecution of employee misclassification. 

(c) Any amount in the employee misclassification education and enforcement 
fund at the end of any fiscal year shall not revert to the general fund, but shall 
remain available for the purposes set forth in subsection (6). Interest accruing 
on investments and deposits of the employee misclassification education and 


enforcement fund shall be credited to such account, shall not revert to the 


general fund, and shall be carried forward into each subsequent fiscal year. 


History. 

Acts 2010, ch. 1149, § 18; 2013, ch. 282, § 1; 
2013, ch.’424, §72; 2015, ch. 341,78 15; 2021 tn 
88, 8§ 3, 9. 


Amendments. 

The 2015 amendment substituted “bureau” 
for “division” in the last sentence of (a) and in 
(b). 

The 2021 amendment, in (b), substituted 
“bureau of workers’ compensation” for “secre- 


tary of state” and “designed to establish and 
maintain exemptions of construction services 
providers pursuant to this part, for the pur- 
chase of computer software and hardware de- 
signed to identify” for “designed to identify”. 


Effective Dates. 

Acts 2015, ch. 341, § 19. May 4, 2015. 

Acts 2021, ch. 88, § 14. January 1, 2022; 
provided that for rulemaking purposes, the act 
took effect April 7, 2021. 


50-6-914. Liability of general contractor, intermediate contractor or 
subcontractor for injured employee — Claims. [Effective 
until July 1, 2024. See the version effective on July 1, 2024.] 


(a) Except as provided for in subsection (b), a general contractor, interme- 
diate contractor, or subcontractor is liable for compensation to an employee 
injured while in the employ of a subcontractor of the general contractor, 
intermediate contractor, or subcontractor and engaged upon the subject matter 
of the contract to the same extent as the immediate employer. 

(b)(1)(A) Notwithstanding subsection (a) and subject to subdivision (b)(2), a 
general contractor, intermediate contractor, or subcontractor is not liable 
for workers’ compensation to a construction services provider listed on the 
registry established pursuant to this part. 

(B) Notwithstanding subsection (a) and subject to subdivision (b)(2), a 
general contractor, intermediate contractor, or subcontractor is not liable 
for workers’ compensation to a construction services provider for injuries 
occurring during the time period of December 9, 2019, through September 
9, 2021, if the following conditions are met: 

(i) During the time period of December 9, 2017, through December 9, 

2021, the construction services provider provided the general contractor, 

intermediate contractor, or subcontractor a notice of registration from 

the secretary of state showing exemption from § 50-6-902(a); 
(ii) The general contractor, intermediate contractor, or subcontractor 

did not obtain workers’ compensation insurance to cover the construc- 

tion service provider providing the notice of registration; and 

(iii) The construction services provider’s exemption registry registra- 
tion was revoked on December 9, 2019, pursuant to § 50-6-908(b)(1)(C), 
and the construction services provider failed to inform the general 
contractor, the intermediate contractor, or the subcontractor of the 
revocation. 
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(2)(A) No more than three (3) construction services providers performing 
direct labor on a commercial construction project may be exempt from 
§ 50-6-902(a). 

(B) For purposes of subdivision (b)(2)(A), the three (3) construction 
services providers shall be selected by the general contractor. The limit of 
three (3) set out in subdivision (b)(2)(A) shall be three (3) individuals listed 
on the registry as having a workers’ compensation exemption and working 
in the service of a business entity through which the construction services 
provider obtained such an exemption. 

(C) If a general contractor allows a construction services provider to 
provide services on a commercial construction project while such provider 
is utilizing an exemption pursuant to this part, the general contractor 
shall: 

(i) Notify each such construction services provider in writing that the 
provider has been chosen by the general contractor as one of the three 

(3) construction services providers performing direct labor who may be 

exempt from § 50-6-902(a); and 

(ii) Maintain a record identifying each such construction services 
provider. The general contractor shall make the record maintained 
pursuant to this subdivision (b)(2)(C)Gi) available for inspection upon 
request by the general contractor’s insurance provider, the department, 
and the department of commerce and insurance. 

(D)qG) A construction services provider is not liable for workers’ compen- 

sation premiums prior to January 1, 2021, for a commercial construction 

project, as long as the provider held a valid exemption. 
(ii) A general contractor, intermediate contractor, or subcontractor is 

not liable for workers’ compensation premiums prior to January 1, 2021, 

for a construction services provider on a commercial construction project 

that held a valid exemption. 
(3) The assessment of retroactive fees or premiums are prohibited pursuant 
to time periods exempted by this chapter. 

(c) Any general contractor, intermediate contractor or subcontractor who 
pays compensation under subsection (a) may recover the amount paid from 
any person or entity who, independently of this section, would have been liable 
to pay compensation to the injured employee, or from any subcontractor. 

(d) Every claim for compensation under this section shall be presented first 
to and instituted against the immediate employer, but the proceedings shall 
not constitute a waiver of the employee’s rights to recover compensation under 
this chapter from the general contractor, intermediate contractor or subcon- 
tractor; provided, that the collection of full compensation from one (1) employer 
shall bar recovery by the employee against any others, and the employee shall 
not collect from all employers a total compensation in excess of the amount for 
which any of the contractors is liable. 

(e) This section applies only in cases where the injury occurred on, in, or 
about the premises on which the general contractor has undertaken to execute 
work or that are otherwise under the general contractor’s control or manage- 
ment. 


50-6-914 


History. 
Acts 2010, ch. 1149, § 13; 2011, ch. 422, § 11; 
2021, ch. 90, § 1; 2021, ch. 189, §§ 6-8. 


Compiler’s Notes. 

Acts 2021, ch. 189, § 10(b) provided that the 
act ceases to exist July 1, 2024, at which time 
the provisions of law changed by the act that 
were in effect on June 30, 2021, will be revived. 


Amendments. 

The 2021 amendment by ch. 90 rewrote (b)(1) 
which read, “Notwithstanding subsection (a) 
and subject to subdivision (b)(2), a general 
contractor, intermediate contractor or subcon- 
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tractor shall not be liable for workers’ compen- 
sation to a construction services provider listed 
on the registry established pursuant to this 
part.” 

The 2021 amendment by ch. 189 in the intro- 
ductory language of (a), substituted “is liable” 
for “shall be liable”, substituted “an employee” 
for “any employee”, substituted “a subcontrac- 
tor” for “any of the subcontractors” preceding 
“of the general contractor”; and added (b)(2)(D) 
and (b)(3). 


Effective Dates. 
Acts 2021, ch. 90, § 2. April 7, 2021. 
Acts 2021, ch. 189, § 10. July 1, 2021. 


50-6-914. Liability of general contractor, intermediate contractor or 
subcontractor for injured employee — Claims. [Effective 
on July 1, 2024. See the version effective until July 1, 2024.] 


(a) Except as provided for in subsection (b), a general contractor, intermediate 
contractor or subcontractor shall be liable for compensation to any employee 
injured while in the employ of any of the subcontractors of the general 
contractor, intermediate contractor or subcontractor and engaged upon the 
subject matter of the contract to the same extent as the immediate employer. 

(b)(D(A) Notwithstanding subsection (a) and subject to subdivision (b)(2), a 

general contractor, intermediate contractor, or subcontractor is not liable 
for workers’ compensation to a construction services provider listed on the 
registry established pursuant to this part. 

(B) Notwithstanding subsection (a) and subject to subdivision (b)(2), a 
general contractor, intermediate contractor, or subcontractor is not liable 
for workers’ compensation to a construction services provider for injuries 
occurring during the time period of December 9, 2019, through September 
9, 2021, if the following conditions are met: 

(i) During the time period of December 9, 2017, through December 9, 

2021, the construction services provider provided the general contractor, 


intermediate contractor, or subcontractor a notice of registration from the — 


secretary of state showing exemption from § 50-6-902(a); 

(ii) The general contractor, intermediate contractor, or subcontractor 
did not obtain workers’ compensation insurance to cover the construction 
service provider providing the notice of registration; and 

(iit) The construction services provider's exemption registry registra- 
tion was revoked on December 9, 2019, pursuant to $ 50-6-908(b)(1)(C), 


and the construction services provider failed to inform the general 
contractor, the intermediate contractor, or the subcontractor of the | 


revocation. 


(2)(A) No more than three (3) construction services providers performing | 
direct labor on a commercial construction project may be exempt from — 


§ 50-6-902(a). 


(B) For purposes of subdivision (b)(2)(A), the three (3) construction — 


services providers shall be selected by the general contractor. The limit of | 
three (3) set out in subdivision (b)(2)(A) shall be three (3) individuals listed — 
on the registry as having a workers’ compensation exemption and working | 
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in the service of a business entity through which the construction services 
provider obtained such an exemption. 

(C) If a general contractor allows a construction services provider to 
provide services on a commercial construction project while such provider 
is utilizing an exemption pursuant to this part, the general contractor shall: 

(i) Notify each such construction services provider in writing that the 
provider has been chosen by the general contractor as one of the three (3) 
construction services providers performing direct labor who may be 
exempt from § 50-6-902(a); and 

(it) Maintain a record identifying each such construction services 
provider. The general contractor shall make the record maintained 
pursuant to this subdivision (b)(2)(C)(ii) available for inspection upon 
request by the general contractor’s insurance provider, the department, 

and the department of commerce and insurance. 
(c) Any general contractor, intermediate contractor or subcontractor who 
pays compensation under subsection (a) may recover the amount paid from any 
person or entity who, independently of this section, would have been liable to 


pay compensation to the injured employee, or from any subcontractor. 


(d) Every claim for compensation under this section shall be presented first 


_to and instituted against the immediate employer, but the proceedings shall not 


constitute a waiver of the employee's rights to recover compensation under this 
chapter from the general contractor, intermediate contractor or subcontractor; 


| provided, that the collection of full compensation from one (1) employer shall 
‘bar recovery by the employee against any others, and the employee shall not 


collect from all employers a total compensation in excess of the amount for 


‘which any of the contractors is liable. 


(e) This section applies only in cases where the injury occurred on, in, or 


about the premises on which the general contractor has undertaken to execute 


work or that are otherwise under the general contractor’s control or manage- 


ment. 


; 


intermediate contractor or subcontractor shall 
not be liable for workers’ compensation to a 


History. 
Acts 2010, ch. 1149, § 13; 2011, ch. 422, § 11; 


2021, ch. 90, § 1. 


Amendments. 
The 2021 amendment rewrote (b)(1) which 
read, “Notwithstanding subsection (a) and sub- 


construction services provider listed on the 
registry established pursuant to this part.” 


Effective Dates. 
Acts 2021, ch. 90, § 2. April 7, 2021. 


ject to subdivision (b)(2), a general contractor, 


50-6-915. Records not open — Exception for registry. [Effective until 
January 1, 2022. See the version effective on January 1, 
2022.] 


Notwithstanding any law to the contrary, records maintained by the secre- 
tary of state relative to the construction services provider registration and to 
the workers’ compensation exemption registration, other than records dis- 


_ played on the registry established pursuant to this part, shall not constitute a 


public record as defined in § 10-7-503 and shall not be open for public 


- inspection. 
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History. 
Acts 2010, ch. 1149, § 13. 


50-6-915. Records not open — Exception for registry. [Effective on 
January 1, 2022. See the version effective until January 1, 
2022.] 


Notwithstanding any law to the contrary, records maintained by the bureau 
of workers’ compensation relative to the construction services provider registra- 
tion and to the workers’ compensation exemption registration, other than 
records displayed on the registry established pursuant to this part, shall not 
constitute a public record as defined in § 10-7-503 and shall not be open for 
public inspection. 


History. Effective Dates. 
Acts 2010, ch. 1149, § 18; 2021, ch. 88, § 3. Acts 2021, ch. 88, § 14. January 1, 2022; 
gr thay Lenape provided that for rulemaking purposes, the act 


The 2021 amendment substituted “bureau of took effect April 7, 2021. 


workers’ compensation” for “secretary of state” 
in this section. 


50-6-917. Coverage by a policy of workers’ compensation issued | 
through assigned risk plan. 


A policy of workers’ compensation insurance issued through the assigned | 
risk plan as provided in § 56-5-114 that insures a person engaged in the | 
construction industry shall be governed by this part, and a state agency shall | 
not impose requirements relative to this part on such a policy other than those | 
imposed by this part. 





History. : 
Acts 2010, ch. 1149, § 13. 

| 

50-6-918. Annual recommendations regarding programs and services | 
funded through the employee misclassification education | 


and enforcement fund. [Effective until January 1, 2022.] 


Beginning with fiscal year 2012-2013, and each fiscal year thereafter, the | 
employee misclassification advisory task force created pursuant to former | 
§ 50-6-919 [repealed] shall make recommendations to the general assembly | 
regarding programs and services to be funded from the employee misclassifi- | 
cation education and enforcement fund created pursuant to § 50-6-913. 








History. Effective Dates. 

Acts 2010, ch. 1149, § 18; 2021, ch. 88, § 13. Acts 2021, ch. 88, § 14. January 1, 2022; | 
provided that for rulemaking purposes, the act | 
took effect April 7, 2021. 








Compiler’s Notes. 
Acts 2021, ch. 88, § 13 provided for the 
repeal of this section effective January 1, 2022. 








a ————— 
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50-6-921. Effective date of exemption — Maintaining exemption under 
prior law. [Effective until January 1, 2022. See the version 
effective on January 1, 2022.] 


The construction services provider workers’ compensation exemption for any 
provider not exempt prior to March 1, 2011, who has been placed on the 
workers’ compensation exemption registry by the secretary of state shall be in 
effect beginning at 12:00 a.m. on March 1, 2011, regardless of such provider’s 
date of application; provided, that any person exempt under provisions of law 
in effect prior to March 1, 2011, shall maintain such exemption until March 1, 
2011. 


History. 
Acts 2010, ch. 1149, § 19(b); 2011, ch. 422, 
S12. 


50-6-921. Effective date of exemption — Maintaining exemption under 
prior law. [Effective on January 1, 2022. See the version 
effective until January 1, 2022.] 


The construction services provider workers’ compensation exemption for any 


_ provider not exempt prior to March 1, 2011, who has been placed on the workers’ 


compensation exemption registry by the secretary of state or the bureau of 
_workers’ compensation shall be in effect beginning at 12:00 a.m. on March 1, 
2011, regardless of such provider’s date of application; provided, that any 
_ person exempt under provisions of law in effect prior to March 1, 2011, shall 
maintain such exemption until March 1, 2011. 


History. secretary of state shall be in effect” in this 
Acts 2010, ch. 1149, § 19(b); 2011, ch. 422, — section. 


® 12; 2021, ch. 88, § 10. 
Effective Dates. 


Amendments. Acts 2021, ch. 88, § 14. January 1, 2022; 


The 2021 amendment substituted “by the provided that for rulemaking purposes, the act 
secretary of state or the bureau of workers’ took effect April 7, 2021. 


compensation shall be in effect” for “by the 


CHAPTER 7 
TENNESSEE EMPLOYMENT SECURITY LAW 


Part 1. General Provisions 


Section 

50-7-108. Report by commissioner of labor and workforce development on the condition of the 
unemployment compensation fund — Monthly statement. 

50-7-109. Electronic communications authorized. 


Part 2. Definitions 


50-7-207. “Employment” and related definitions. 
50-7-213. “Wages” defined. 


Part 3. Benefits 


50-7-301. Benefit formula. [Effective until December 1, 2023. See the version effective on 
December 1, 2023.] 

50-7-301. Benefit formula. [Effective on December 1, 2023. See the version effective until 
December 1, 2023.] 
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Section 

50-7-302. Benefit eligibility conditions. 
50-7-303. Disqualification for benefits. 
50-7-304. Procedure for claims and appeals. 
50-7-306. Seasonal employment. 


Part 4. Premiums 


50-7-403. Experience rating for employers. 

50-7-404. Collection of premiums — Interest — Procedure when employer in default — Priorities 
— Adjustments — Refunds. 

50-7-451. Job skills program — Job skills fee — Job skills fund — Grants — Reports to general 
assembly. 


Part 5. Funds 


50-7-501. Unemployment compensation fund. 
50-7-503. Unemployment compensation special administrative fund. 
50-7-506. [Repealed.] 


Part 7. Enforcement 


50-7-715. Repayment of unemployment benefits as a result of a violation of this chapter — 
Interest on amount due — Appeal does not toll interest — Application of moneys 


received. 
PART 1 
GENERAL PROVISIONS 
50-7-101. Short title. 


Attorney General Opinions. efits. OAG 10-106, 2010 Tenn. AG LEXIS 112 | 
Relationship between social security disabil- (10/27/10). : 
ity claims and unemployment insurance ben- 





50-7-108. Report by commissioner of labor and workforce develop- : 
ment on the condition of the unemployment compensation 
fund — Monthly statement. | 


(a) The commissioner of labor and workforce development shall provide a | 
report to the general assembly concerning the condition of the unemployment ! 
compensation fund no later than February 1 of each year based upon the | 
findings as to the balance on December 31 of each year under § 50-7-403()(1). | 

(b) The report provided pursuant to subsection (a) must include: | 

(1) The unemployment compensation fund balance as credited to the’ 
state’s account with the United States department of treasury as of December ' 

31 of each year; and 

(2) The projected unemployment compensation fund revenues and expen- 
ditures and unemployment compensation fund balances for the eighteen- 
month period following December 31. The report shall be prepared and 
documented in accordance with sound statistical methodology and shall be 
accompanied by a written explanation of the methodology. 

(c) The commissioner of labor and workforce development shall provide a 
monthly statement to the general assembly concerning the unemployment 
compensation fund balance on or before the last business day of each month! 
based upon the findings as to the balance on the last day of the preceding; 
month. 
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History. 
Acts 2009, ch. 550, § 15; 2018, ch. 642, § 1. 


Amendments. 

The 2018 amendment rewrote the section 
which read: “The commissioner of labor and 
workforce development shall report to the gen- 
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eral assembly concerning the condition of the 
unemployment trust fund during the first week 
of January and the first week of July of each 
year.” 


Effective Dates. 
Acts 2018, ch. 642, § 5. July 1, 2018. 


50-7-109. Electronic communications authorized. 


Any notification, notice, decision, or correspondence as prescribed by the 
commissioner for the administration of this chapter may be sent to or received 
by the department through electronic means, if an individual or entity agrees 
to send or receive such notifications, notices, decisions, or correspondence 
through electronic means. 


History. Effective Dates. 
Acts 2015, ch. 95, § 1. Acts 2015, ch. 95, § 9. July 1, 2015. 
PART 2 
DEFINITIONS 


50-7-207. “Employment” and related definitions. 


(a) Definition of “Employment.” For purposes of this chapter and subject 
to the special rules contained in subsection (e), and the definitions contained in 
subsection (f), “employment” means service that meets all of the following 
conditions: 

(1) Itis within any category of “included service” as listed in subsection (b); 

(2) It is not within any category of “excluded service” as listed in subsection 
(c); and 

(3) It is within any category of “Tennessee service” as listed in subsection 

(d). 

(b) “Included Service.” For purposes of this section, “included service” 
means any of the following: 

(1) Service performed prior to January 1, 1978, that was employment as 

defined in this section prior to January 1, 1978; 

(2) Subject to the other provisions of this section, service performed after 

December 31, 1977, including service in interstate commerce, by: 

(A) Any officer of a corporation; 

(B) Any individual who performs services for an employer for wages if 
the services are performed by the individual qualify as an employer- 
employee relationship with the employer based upon consideration of the 
following twenty (20) factors as described in the twenty-factor test of 
Internal Revenue Service Revenue Ruling 87-41, 1987-1 C.B. 296: 

(i) Instructions. A worker who is required to comply with other 
persons’ instructions about when, where, and how the worker is to work 
is ordinarily an employee. This control factor is present if the person or 
persons for whom the services are performed have the right to require 
compliance with instructions; 
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(ii) Training. Training a worker by requiring an experienced em- 
ployee to work with the worker, by corresponding with the worker, by 
requiring the worker to attend meetings, or by using other methods 
indicates that the person or persons for whom the services are per- 
formed want the services performed in a particular method or manner; 

(iii) Integration. Integration of the worker’s services into the busi- 
ness operations generally shows that the worker is subject to direction 
and control. When the success or continuation of a business depends to 
an appreciable degree upon the performance of certain services, the 
workers who perform those services must necessarily be subject to a 
certain amount of control by the owner of the business; 

(iv) Services rendered personally. If the services must be ren- 
dered personally, then presumably the persons for whom the services 
are performed are interested in the methods used to accomplish the 
work as well as in the results; 

(v) Hiring, supervising, and paying assistants. If the person or 
persons for whom the services are performed hire, supervise, and pay 
assistants, then that factor generally shows control over the workers on 
the job. However, if one (1) worker hires, supervises, and pays the other 
assistants pursuant to a contract under which the worker agrees to 
provide materials and labor and under which the worker is responsible 
only for the attainment of a result, then this factor indicates an 
independent contractor status; 

(vi) Continuing relationship. A continuing relationship between 
the worker and the person or persons for whom the services are — 
performed indicates that an employer-employee relationship exists. A | 
continuing relationship may exist where work is performed at fre- 
quently recurring although irregular intervals; 

(vii) Set hours of work. The establishment of set hours of work by 
the person or persons for whom the services are performed is a factor | 
indicating control; 

(viii) Full time required. If the worker must devote substantially | 
full time to the business of the person or persons for whom the services | 
are performed, then the person or persons have control over the amount 
of time the worker spends working and impliedly restrict the worker | 
from doing other gainful work. An independent contractor is free to work 
when and for whom the independent contractor chooses; | 

(ix) Doing work on employer’s premises. If the work is per- | 
formed on the premises of the person or persons for whom the services | 
are performed, then that factor suggests control over the worker, 
especially if the work could be done elsewhere. Work done off the | 
premises of the person or persons receiving the services, such as at the | 
office of the worker, indicates some freedom from control. However, this | 
fact by itself does not mean that the worker is not an employee. The 
importance of this factor depends on the nature of the service involved © 
and the extent to which an employer generally would require that | 
employees perform those services on the employer’s premises. Control | 
over the place of work is indicated when the person or persons for whom 
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the services are performed have the right to compel the worker to travel 
a designated route, to canvass territory within a certain time, or to work 
at specific places as required; 

(x) Order or sequence set. If aworker must perform services in the 
order or sequence set by the person or persons for whom the services are 
performed, then that factor shows that the worker is not free to follow 
the worker’s own pattern of work but instead must follow the estab- 
lished routines and schedules of the person or persons for whom the 
services are performed. Often, because of the nature of an occupation, 
the person or persons for whom the services are performed do not set the 
order of the services or set the order infrequently. It is sufficient to show 
control, however, if the person or persons retain the right to do so; 

(xi) Oral or written reports. A requirement that the worker sub- 
mit regular or written reports to the person or persons for whom the 
services are performed indicates a degree of control; 

(x11) Payment by hour, week, month. Payment by the hour, week, 
or month generally points to an employer-employee relationship; pro- 
vided, that this method of payment is not just a convenient way of 
paying a lump sum agreed upon as the cost of a job. Payment made by 
the job or on straight commission generally indicates the worker is an 
independent contractor; 

(xiii) Payment of business or traveling expenses. If the person 
or persons for whom the services are performed ordinarily pay the 
worker’s business or traveling expenses, then the worker is ordinarily 
an employee. An employer, to be able to control expenses, generally 
retains the right to regulate and direct the worker’s business activities; 

(xiv) Furnishing of tools and materials. The fact that the person 
or persons for whom the services are performed furnish significant tools, 
materials, and other equipment tends to show the existence of an 
employer-employee relationship; 

(xv) Significant investment. Ifthe worker invests in facilities that 
are used by the worker in performing services and are not typically 
maintained by employees, such as the maintenance of an office rented at 
fair value from an unrelated party, then that factor tends to indicate 
that the worker is an independent contractor. However, lack of invest- 
ment in facilities indicates dependence on the person or persons for 
whom the services are performed for the facilities and the existence of 
an employer-employee relationship; 

(xvi) Realization of profit or loss. A worker who can realize a 
profit or suffer a loss as a result of the worker’s services, in addition to 
the profit or loss ordinarily realized by employees, is generally an 
independent contractor but the worker who cannot is an employee. For 
example, if the worker is subject to a real risk of economic loss due to 
significant investments or a bona fide liability for expenses, such as 
salary payments to unrelated employees, then that factor indicates that 
the worker is an independent contractor. The risk that a worker will not 
receive payment for the worker’s services is common to both indepen- 
dent contractors and employees and does not constitute sufficient 
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economic risk to support treatment as an independent contractor; 

(xvii) Working for more than one firm at a time. If a worker 
performs more than de minimis services for multiple unrelated persons 
or firms at the same time, then that factor generally indicates that the 
worker is an independent contractor. However, a worker who performs 
services for more than one (1) person may be an employee of each of the 
persons, especially where such persons are part of the same service 
arrangement; | 

(xviii) Making service available to general public. The fact that 
a worker makes the worker’s services available to the general public on 
a regular and consistent basis indicates an independent contractor 
relationship; 

(xix) Right to discharge. The right to discharge a worker is a factor 
indicating that the worker is an employee and the person possessing the 
right is an employer. An employer exercises control through the threat 
of dismissal, which causes the worker to obey the employer’s instruc- 
tions. An independent contractor cannot be fired so long as the indepen- 
dent contractor produces a result that meets the contract specifications; 
and 

(xx) Right to terminate. If the worker has the right to end the 
worker’s relationship with the person for whom the services are per- | 
formed at any time the worker wishes without incurring liability, then | 
that factor indicates an employer-employee relationship; 
(C) Any individual other than an individual described in subdivision | 

(b)(2)(A) or (b)(2)(B) who performs services for remuneration for any 
person: 

(i) In either of the following capacities: 

(a) As an agent driver or commission driver engaged in distributing | 
meat products, vegetable products, fruit products, bakery products, 
beverages other than milk, or laundry or dry-cleaning service, for the 
driver’s principal; or 

(b) As a traveling or city salesperson, other than as an agent driver 
or commission driver, engaged on a full-time basis in the solicitation | 
on behalf of, and the transmission to, the salesperson’s principal, 
except for side-line sales activities on behalf of some other person, of 
orders from wholesalers, retailers, contractors, or operators of hotels, 
restaurants, or other similar establishments for merchandise for 
resale or supplies for use in their business operations; and 
(ii) In the presence of all of the following conditions: 

(a) The contract of service contemplates that substantially all of 
the services are to be performed personally by the individual; 

(b) The individual does not have a substantial investment in 
facilities used in connection with the performance of services other 
than in facilities for transportation; and 

(c) The services are not in the nature of a single transaction that is 
not part of a continuing relationship with the person for whom the | 
services are performed; ) 

(3) Except as provided in subdivision (c)(5), service performed by an 











| 
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individual: 

(A) After December 31, 1971 and prior to January 1, 1978, in the 
employ of this state or any of its instrumentalities, or in the employ of this 
state and one (1) or more other states or their instrumentalities, for a 
hospital or institution of higher education located in this state; provided, 
that the service is excluded from “employment” as defined in the federal 
Unemployment Tax Act, 26 U.S.C. § 3306(c)(7), and does not constitute 
“excluded employment” under subdivision (c)(5); and 

(B) After December 31, 1977, in the employ of this state or any of its 
instrumentalities or any political subdivision of the state or any of its 
instrumentalities or any instrumentality of more than one (1) of the 
foregoing or any instrumentality of any of the foregoing and one (1) or 
more other states or political subdivisions; provided, that the service is 
excluded from “employment” as defined in the federal Unemployment Tax 

Act, 26 U.S.C. § 3306(c)(7), and does not constitute “excluded employ- 

ment” under subdivision (c)(5); | 

(4) Except as provided in subdivision (c)(5), service performed by an 
individual after December 31, 1977, in the employ of a religious, charitable, 
educational or other organization, but only if both of the following conditions 
are met: 

(A) The service is excluded from “employment” as defined in the federal 

Unemployment Tax Act, 26 U.S.C. § 3306(c)(8); and 

(B) The organization had four (4) or more individuals in employment for 
some portion of a day in each of twenty (20) different weeks, whether or 
not the weeks were consecutive, within either the current or preceding 
calendar year, regardless of whether they were employed at the same 
point in time; 

(5) Service performed after December 31, 1971, by an officer or crew 
member of an American vessel or American aircraft or in connection with the 
American vessel or American aircraft; provided, that it meets the conditions 
of subdivision (d)(5); 

(6) Notwithstanding subsection (c), service with respect to which a tax is 
required to be paid under any federal law imposing a tax against which 
credit may be taken for contributions required to be paid into a state 
unemployment fund or that as a condition for full credit against the tax 
imposed by the federal Unemployment Tax Act, compiled in 26 U.S.C. § 3301 
et seq., is required to be covered by this chapter; 

(7) Service performed after December 31, 1977, by an individual in 
agricultural labor as defined in subdivision (f)(1); provided, that: 

(A) The service is performed for a person who either: 

(i) During any calendar quarter in either the current or preceding 
calendar year paid remuneration in cash of twenty thousand dollars 
($20,000) or more to individuals employed in agricultural labor, not 
taking into account service in agricultural labor performed before 
January 1, 1980, by an alien referred to in subdivision (b)(7)(B); or 

(ii) For some portion of a day in each of twenty (20) different calendar 
weeks, whether or not the weeks were consecutive, in either the current 
or the preceding calendar year, employed in agricultural labor ten (10) 


50-7-207 EMPLOYER AND EMPLOYEE 252 


or more individuals, regardless of whether they were employed at the 

same point in time, not taking into account service in agricultural labor 

performed before January 1, 1980, by an alien referred to in subdivision 

(b)(7)(B); 

(B) For purposes of this section, any individual who is a crew member 
furnished by a crew leader to perform service in agricultural labor for any 
other person shall be treated.as an employee of the crew leader, if both of 
the following conditions are met: 

(i) Substantially all the members of the crew operate or maintain 
tractors, mechanized harvesting or cropdusting equipment or any other 
mechanized equipment, that is provided by the crew leader; and 

(ii) The individual is not an employee of the other person within the 
meaning of subdivision (a)(2); 

(C) For the purposes of this subdivision (b)(7), in the case of any 
individual who is furnished by a crew leader to perform service in 
agricultural labor for any other person and who is not treated as an 
employee of the crew leader under subdivision (b)(7)(B), the following shall 
apply: 

(i) The other person and not the crew leader shall be treated as the 
employer of the individual; and 

(ii) The other person shall be treated as having paid cash remunera- 
tion to the individual in any amount equal to the amount of cash 
remuneration paid to the individual by the crew leader, either on the 
person’s own behalf or on behalf of the other person, for the service in 
agricultural labor performed for the other person; 

(8) Domestic service performed after December 31, 1977, in a private home, 
local college club, or local chapter of a college fraternity or college sorority and 
performed for a person who paid cash remuneration of one thousand dollars 
($1,000) or more after December 31, 1977, in any calendar quarter, to an 
individual or individuals employed in the domestic service in the current 
calendar year or the preceding calendar year; 

(9) During the effective period of the election, service covered by an election 
pursuant to § 50-7-405 and service covered by an election duly approved by 
the administrator in accordance with an arrangement pursuant to § 50-7- 
405; or 

(10) The entire service of an individual in the case of service that is not 
covered under this section and performed entirely without this state, with 
respect to no part of which contributions are required and paid under any 
unemployment compensation law of any other state or of the federal govern- 
ment; provided, that the individual performing the services is a resident of 
this state and the administrator approves the election of the employing unit 
for which the services are performed. 

(c) “Excluded Service.” For purposes of this section, “excluded service” 
means any of the following, unless the employing unit for which the service is 
performed is liable for a federal tax on the remuneration paid for the service 
against which credit may be taken for premiums paid under this chapter, or 
unless the employing unit has elected that the service shall be deemed to 
constitute employment subject to this chapter pursuant to § 50-7-405, in 
which cases the service shall be “included service” as provided in subsection 
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(1) Service performed in the employ of any other state or its political 
subdivisions, or of the United States government, or of an instrumentality of 
any other state or states or their political subdivisions or of the United States, 
except that after 1961, to the extent that the congress of the United States 
permits states to require any instrumentalities of the United States to make 
payments into an unemployment fund under a state employment security lau, 
this chapter shall apply to those instrumentalities, and to service performed 
for the instrumentalities, in the same manner, to the same extent, and on the 
same terms as to all other employers, employing units, individuals, and 
service; provided, that, if this state is not certified for any year by the secretary 
of labor under the federal Unemployment Tax Act, 26 U.S.C. $ 3304(c), the 
payments required of the instrumentalities with respect of that year shall be 
refunded by the commissioner for the fund in the same manner and within 
the same period as is provided in § 50-7-404(f) with respect to premiums 
erroneously collected; 

(2) Service performed after June 30, 1939, with respect to which unem- 
ployment compensation is payable under the Railroad Unemployment Insur- 
ance Act of Congress, 52 Stat. 1094, compiled in 45 U.S.C. § 351 et seq., and 
services with respect to which unemployment benefits are payable under an 
unemployment compensation system for maritime employees established by 
an act of congress; provided, that the commissioner is authorized and 
directed to enter into agreements with the proper agencies under the act of 
congress, which agreements shall become effective in the manner provided in 
§ 50-7-603, to provide reciprocal treatment to individuals who have, after 
acquiring potential rights to benefits under this chapter, acquired rights for 
unemployment compensation under the act of congress, or who have, after 
acquiring potential rights to unemployment compensation under the act of 
congress, acquired rights to benefits under this chapter; 

(3) Except as provided in subsection (b), service performed by an indi- 
vidual in agricultural labor as defined in subdivision (f)(L); 

(4) Service performed by an individual in the employ of the individual’s 
son, daughter or spouse, and service performed by a child under eighteen (18) 
years of age in the employ of the child’s father or mother; 

(5) Notwithstanding subdivisions (b)(3) and (4), services performed: 

(A) In the employ of a church, convention or association of churches; 

(B) In the employ of an organization that is operated primarily for 
religious purposes and that is operated, supervised, controlled or princi- 
pally supported by a church, convention or association of churches; 

(C) By a duly ordained, commissioned or licensed minister of a church 
in the exercise of the minister’s ministry or by a member of a religious 
order in the exercise of duties required by the religious order; 

(D) After December 31, 1977, in the employ of a governmental entity 
referred to in subdivision (b)(3) if the service is performed by an individual 
in the exercise of duties: 

(i) As an elected official; 
(ii) As a member of a legislative body, or a member of the judiciary, of 

a state or political subdivision; 


50-7-207 EMPLOYER AND EMPLOYEE 254 


(iii) As a member of the state national guard or air national guard; 
(iv) As an employee serving on a temporary basis in the case of fire, 
storm, snow, earthquake, flood or similar emergency; or 
(v) In a position that, under or pursuant to the laws of this state, is 
designated as either: 
(a) A major nontenured policymaker or advisory position; or 
(b) A policymaking or advisory position the performance of the 
duties of which ordinarily does not require more than eight (8) hours 
per week; 

(E) In a facility conducted for the purpose of carrying out a program of 
rehabilitation for individuals whose earning capacity is impaired by age or 
physical or mental deficiency or injury, or providing remunerative work for 
individuals who, because of their impaired physical or mental capacity, 
cannot be readily absorbed in the competitive labor market, by an 
individual receiving the rehabilitation or remunerative work; 

(F) After December 31, 1977, in a custodial or penal institution by an 
inmate of the institution and, after June 30, 1999, by an inmate committed 
to a custodial or penal institution for any employer; or 

(G) As part of an unemployment work-relief or work-training program 
assisted or financed in whole or in part by any federal agency or an agency © 
of a state or political subdivision of a state, by an individual receiving the — 
work-relief or work-training, unless otherwise required by the agency or 
by law governing the agency assisting or financing in whole or in part the 
unemployment work-relief or work-training program as a condition to the 
assistance or financing; 

(6) Except to the extent set forth in subdivisions (b)(4) and (6), service 
performed in the employ of the corporation, community chest, fund or 
foundation, organized and operated exclusively for religious, charitable, 
scientific, literary or educational purposes, or for the prevention of cruelty to 
children or animals, no part of the net earnings of which inures to the benefit 
of any private shareholder or individual; 

(7) Service performed by an individual for an employer as an insurance | 
agent or as an insurance solicitor, if all the service performed by the 
individual for the employer is performed for remuneration solely by way of 
commission; 

(8) Service performed in the employ of a school, college or university, if the 
service is performed: 

(A) By a student who is enrolled and is regularly attending classes at 
the school, college or university; or | 

(B) By the spouse of the student, if the spouse is advised, at the time the | 
spouse commences to perform the service, both that: 

(i) The employment of the spouse to perform the service is provided 
under a program to provide financial assistance to the student by the | 
school, college or university; and 

(ii) The employment will not be covered by any program of unemploy- | 
ment insurance; : 

(9) Service performed by an individual who is enrolled at a nonprofit or 
public educational institution that normally maintains a regular faculty and | 
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curriculum and normally has a regularly organized body of students in 
attendance at the place where its educational activities are carried on, as a 
student in a full-time program, that is taken for credit and that combines 
academic instruction with work experience, if the service is an integral part 
of the program, and the institution has so certified to the employer, except that 
this subdivision (c)(9) does not apply to service performed in a program 
established for or on behalf of an employer or group of employers; 

(10) Service performed in the employ of a hospital, if the service is 
performed by a patient of the hospital, as defined in subdivision (f)(7); 

(11) Service performed by a qualified real estate agent if: 

(A) The individual is a licensed real estate agent; 

(B) Substantially all of the remuneration for the services performed as 
a real estate agent is directly related to sales or other output, including the 
performance of services, rather than the number of hours worked; and 

(C) The services performed by the individual are performed pursuant to 
a written contract between the individual and the person for whom the 
services are performed, and the contract provides that the individual will 
not be treated as an employee with respect to the services for federal tax 
(FUTA) purposes; 

(12) Service performed by a direct seller, including an individual engaged 
in the trade or business of the delivery or distribution of newspapers or 
shopping news, if: 

(A) The individual is engaged in the trade or business of selling or 
soliciting the sale of consumer products to any buyer on a: 

(i) Buy-sell basis; 

(ii) Deposit-commission basis; or 

(iii) Any similar basis that the United States secretary of treasury 
prescribes by regulations, for resale by the buyer or any other indi- 
vidual, in the home or otherwise than in a permanent retail establish- 
ment; or 

(B) The individual is engaged in the trade or business of selling or 
soliciting the sale of consumer products to a consumer in the home or 
somewhere other than in a permanent retail establishment; and 

(i) Substantially all of the remuneration for the services performed as 
a direct seller is directly related to sales or output, including the 
performance of services, rather than to the number of hours worked; and 

(ii) The services performed by the individual are performed pursuant 
to a written contract between the individual and the person for whom 
the services are performed, and the contract provides that the individual 
will not be treated as an employee with respect to the services for federal 
tax (FUTA) purposes; 

(13) Service performed by a full-time student in the employ of an organized 
camp, if: 

(A) The camp did not operate for more than seven (7) months in the 
calendar year and did not operate for more than seven (7) months in the 
preceding calendar year, or had average gross receipts for any six (6) 
months in the preceding calendar year that were not more than thirty- 
three and one-third percent (33 13%) of its average gross receipts for the 
other six (6) months in the preceding calendar year; 


50-7-207 EMPLOYER AND EMPLOYEE 256 


(B) The full-time student performed services in the employ of the camp 
for less than thirteen (13) calendar weeks in the calendar year; and 

(C) For purposes of this subdivision (c)(13), an individual shall be 
treated as a full-time student for any period during which the individual 
is enrolled as a full-time student at an educational institution, or that is 
between academic years or terms if the individual was enrolled as a 
full-time student at an educational institution for the immediately pre- 
ceding academic year or term, and there is reasonable assurance that the 
individual will be so enrolled for the immediately succeeding academic 
year or term; 

(14) Service performed by an individual on a boat, or boats in the case of 
a fishing operation involving more than one (1) boat, engaged in catching fish 
or other forms of aquatic animal life under an arrangement with the owner 
or operator of the boat pursuant to which: 

(A) The individual does not receive any cash remuneration, other than 
as provided in subdivision (c)(14)(B); 

(B) The individual receives a share of the boat’s or boats’ catch of fish or 
other forms of aquatic animal life or a share of the proceeds from the sale 
of the catch; 

(C) The amount of the individual’s share depends on the amount of the 
boat’s or boats’ catch of fish or other forms of aquatic animal life, but only 
if the operating crew of the boat, or each boat from which the individual 
receives a share in the case of a fishing operation involving more than one 
(1) boat, is normally made up of fewer than ten (10) individuals; 

(15) Service performed by an individual as a product demonstrator 
pursuant to a written contract between the individual and a person whose 
principal business is providing demonstrators to third parties for those 
purposes, and the contract provides that the individual will not be treated as 
an employee with respect to the services; 

(16) The service performed on or after January 1, 1995, by an individual 
who is an alien admitted to the United States to perform service in 
agricultural labor pursuant to $§ 101(a)(15)(H) and 214(c) of the Immigra- 
tion and Nationality Act, codified in 8 U.S.C. $$ 1101(a)(15)(H) and 1184, 
respectively; 

(17) After June 30, 1999, service performed by an election official or an 
election worker, if the amount of remuneration received by the individual 
during the calendar year for services as an election official or election worker 
is less than one thousand dollars ($1,000); and 

(18)(A) Notwithstanding any provision of this chapter or any other law to 

the contrary, companion-sitters who receive referrals under registry or 

referral arrangements substantially similar to those addressed within the 

IRS determination shall not be classified as employees of the person, 

corporation or business entity pursuant to this chapter, unless the person, 

corporation or business entity and the department mutually agree to the 
reclassification of the companion sitters as employees of the person, 
corporation or business entity in order to absolve the elderly, sick or 
disabled clients or the parents of the children from liability for payment of 
any premiums, fees or other costs that may be imposed pursuant to the 
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Tennessee Employment Security Law, if: 

(i) Aperson, corporation or business entity maintains an employment 
registry or referral service exclusively for companion sitters seeking 
employment opportunities for providing personal attendant, compan- 
ionship, household care, ancillary health care or related services to 
children, the elderly, or sick or disabled clients; 

(ii) The companion sitters do not provide personal attendant, com- 
panionship, household care, ancillary health care or related services for 
hire to nonprofit organizations, Indian tribes or state or local govern- 
ments; and 

(111) Pursuant to the federal Insurance Contributions Act, the federal 
Unemployment Tax Act, or the collection of income tax at source on 
wages, chapters 21, 23 and 24, respectively, Subtitle C, Internal Rev- 
enue Code, compiled in 26 U.S.C. § 3101 et seq., 26 U.S.C. § 3301 et 
seq., and 26 U.S.C. § 3401 et seq., respectively, the Internal Revenue 
Service issues a determination that a companion-sitter is not an 
employee of the person, corporation or business entity under the typical 
registry or referral arrangements of the person, corporation or business 
entity; 

(B) Subdivision (c)(18)(A) shall not be construed to require forgiveness 
or refund of any premiums, fees or other related costs duly imposed prior 
to July 1, 2004. 

(d) “Tennessee Service.” For purposes of this section, “Tennessee service” 
means any of the following: 

(1) Any individual’s entire service, performed within or both within and 
without this state, if the service is localized in this state. Service shall be 
deemed to be localized within a state if either: 

(A) The service is performed entirely within the state; or 

(B) The service is performed both within and without the state but the 
service performed without the state is incidental to the individual’s service 
within the state; for example, is temporary or transitory in nature or 
consists of isolated transactions; 

(2) An individual’s entire service, performed within and without this state, 
if the service is not localized in any state but some of the service is performed 
in this state and: 

(A) The individual’s base of operations is in this state; or 

(B) If there is no base of operations, then the place from which the 
service is directed or controlled is in this state; or 

(C) The individual’s base of operations or place from which the service 
is directed or controlled is not in any state in which some part of the 
service is performed, but the individual’s residence is in this state; 

(3) Service wherever performed within the United States, or Canada, if 
both: 

(A) The service is not covered under the unemployment compensation 
law of any other state or Canada; and 

(B) The place from which the service is directed or controlled is in this 
state; 

(4) Service that is performed after December 31, 1971, except service 
performed in Canada, by an individual who is a citizen of the United States 
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and who is in the employ of an American employer, other than service that is 

deemed to be “Tennessee employment” under subdivisions (d)(1) and (2) or to 

be “employment” under the parallel provisions of another state’s law, if: 

(A) The employer’s principal place of business in the United States is 
located in this state; or 

(B) The employer has no place of business in the United States, but: 

(i) The employer is an individual who is a resident of this state; 

(ii) The employer is a corporation that is organized under the laws of 
this state; or 

(iii) The employer is a partnership or a trust and the number of the 
partners or trustees who are residents of this state is greater than the 
number who are residents of any other state; or 

(C) None of the criteria of subdivisions (d)(4)(A) and (B) are met, but the 
employer has elected coverage in this state or, the employer having failed 
to elect coverage in any state, the individual has filed a claim for benefits, 
based on the service under the laws of this state; 

(5) Specifically in the case of included service described in subdivision 
(b)(5), service where the operating office from which the operations of the 
American vessel, operating on navigable waters within the United States, or 
the operations of the American aircraft within the United States, or the 
operations of both the vessel and the aircraft within and without the United 
States are ordinarily and regularly supervised, managed, directed and 
controlled is within this state; or 

(6) Specifically in the case of included service described in subdivision 
(b)(10), service when the individual performing the service is a resident of this 
state. 

(e) Special Rules. The following rules shall govern for purposes of this 
section: 

(1) Services performed by an individual who provides services as a 
leased-operator or an owner-operator of a motor vehicle or vehicles under 
contract to a common carrier conducting an interstate business while 
engaged in interstate commerce are deemed to be an excluded service for the 
purposes of this section, regardless of whether the common law relationship 
of master and servant exists. However, this subdivision (e)(1) does not apply 
to services performed under subdivision (b)(3) or (b)(4); and 

(2) It is the legislative intent that no elected official is eligible for benefits 
based upon service as an elected official. 

(f) Section Definitions. The following words and terms have the following 
respective meanings for the purposes of this section, unless the context 
otherwise requires: 

(1) “Agricultural labor” means remunerated service performed after De- 
cember 31, 1971: 

(A) On a farm, in the employ of any person, in connection with 
cultivating the soil, or in connection with the raising or harvesting of any 
agricultural or horticultural commodity, including the raising, shearing, 
feeding, caring for, training, and management of livestock, bees, poultry, 
and fur-bearing animals and wildlife; 

(B) In the employ of the owner or tenant or other operator of a farm, in 
connection with the operation, management, conservation, improvement 
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or maintenance of the farm and its tools and equipment, or in salvaging 

timber or clearing land of brush and other debris left by a hurricane, if the 

major part of the service is performed on a farm; 

(C) In connection with the production or harvesting of any commodity 
defined as an agricultural commodity in § 15(g) of the Agricultural 
Marketing Act, codified in 12 U.S.C. § 1141j, or in connection with the 
ginning of cotton, or in connection with the operation or maintenance of 
ditches, canals, reservoirs or waterways, not owned or operated for profit, 
and used exclusively for supplying and storing water for farming pur- 
poses; 

(D) In the employ of either: 

(i) The operator of a farm in handling, planting, drying, packing, 
packaging, processing, freezing, grading, storing or delivering to storage 
or to market or to a carrier for transportation to market, in its 
unmanufactured state, any agricultural or horticultural commodity, but 
only if the operator produced more than one-half (12) of the commodity 
with respect to which the service is performed; or 

(ii) In the employ of a group of operators of farms, or a cooperative 
organization of which the operators are members, in the performance of 
service described in subdivision (f)(1)(D)G), but only if the operators 
produced more than one-half (2) of the commodity with respect to which 
the service is performed; provided, that this subdivision (f)(1)(D) shall 
not be deemed to include service performed in connection with commer- 
cial canning or commercial freezing or in connection with any agricul- 
tural or horticultural commodity after its delivery to a terminal market 
for distribution for consumption; or 
(E) On a farm operated for profit if the service is not in the course of the 

employer’s trade or business or is not domestic service in a private home 

of the employer; 

(2) “American aircraft” means an aircraft registered under the laws of the 
United States; 

(3) “American employer” means a person who is: 

(A) An individual who is a resident of the United States; 

(B) A partnership, if two-thirds (%3) or more of the partners are 
residents of the United States; 

(C) A trust, if all of the trustees are residents of the United States; or 

(D) A corporation organized under the laws of the United States or of 
any state; 

(4) “American vessel” means any vessel documented or numbered under 
the laws of the United States; and includes any vessel that is neither 
documented nor numbered under the laws of the United States nor docu- 
mented under the laws of any foreign country, if its crew performs service 
solely for one (1) or more citizens or residents of the United States or 
corporations organized under the laws of the United States or of any state; 

(5) “Crew leader” means an individual who: 

(A) Furnishes individuals to perform service in agricultural labor for 
any other person; 

(B) Pays, either on the individual’s own behalf or on behalf of the other 
person, for the service in agricultural labor performed by them; and 
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(C) Has not entered into a written agreement with the other person 
under which the individual is designated as an employee of the other 


person; 


(6) “Hospital” means an institution that has been licensed, certified or 
approved by the hospital licensing board of the department of health as a 


hospital; and 


(7) “Institution of higher education” means: 
(A) Any college or university in this state; or 
(B) An educational institution that meets all of the following conditions: 
(i) It admits as regular students only individuals having a certificate 
of graduation from high school, or the recognized equivalent of such a 


certificate; 


(ii) It is legally authorized in this state to provide a program of 


education beyond high school; 


(iii) It provides an educational program for which it awards a 


bachelor’s or higher degree, or provides a program that is acceptable for 
full credit toward such a degree, a program of post-graduate or post- 
doctoral studies, or a program of training to prepare students for gainful 


employment in a recognized occupation; and 
(iv) It is a public or other nonprofit institution. 

(g) Chapter Definition. Unless the context otherwise requires, “farm” 
includes stock, dairy, poultry, fruit, fur-bearing animals, and truck farms, 
plantations, ranches, nurseries, ranges, greenhouses or other similar struc- 
tures used primarily for the raising of agricultural or horticultural commodi- 


ties, and orchards. 
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Compiler’s Notes. 

Acts 2019, ch. 337, § 6 provided that the act, 
which amended this section, applies only to 
actions occurring on or after January 1, 2020. 


Amendments. 

The 2019 amendment, effective January 1, 
2020, rewrote (b)(2)(B), which read: “Any indi- 
vidual who, under the usual common-law rules 
applicable in determining the employer/em- 
ployee relationship, has the status of an em- 
ployee; and”; in (e), deleted (e)(1), which read: 
“(1) Service performed by an individual shall be 


deemed to be included service for purposes of 
this section regardless of whether the common 
law relationship of master and servant exists, 
unless and until it is shown to the satisfaction 
of the administrator that: 

(A) The individual has been and will continue 
to be free from control and direction in connec- 
tion with the performance of the service, both 
under any contract for the performance of ser- 
vice and in fact; 

(B) The service is performed either outside 
the usual course of the business for which the 
service is performed or is performed outside of 
all the places of business of the enterprise for 
which the service is performed; and 

(C) The individual is customarily engaged in 
an independently established trade, occupa- 
tion, profession or business of the same nature 
as that involved in the service performed;’; 
redesignated former (e)(2) and (e)(3) as present 
(e)(1) and (e)(2); in (e)(1) substituted “are” for 
“shall be”, and substituted “. However, this 
subdivision (e)(1)” for “, and regardless of 
whether the individual satisfies the require- 
ments for included service as prescribed in 
subdivision (e)(1); provided, that this subdivi- 
sion (e)(2)”; and in (e)(2), substituted “is eli- 
gible” for “shall be eligible”. 


Effective Dates. 
Acts 2019, ch. 337, § 6. January 1, 2020. 
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Attorney General Opinions. 

The more persuasive interpretation is that 
Tennessee’s unemployment statute should not 
include officers who receive no compensation 
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when calculating whether a corporation must 
pay unemployment compensation premiums. 
OAG 13-13, 2013 Tenn. AG LEXIS 16 (2/20/13). 


NOTES TO DECISIONS 


1. Employees. 

Pet groomer misclassified certain employees 
as independent contractors, rendering the 
groomer liable for unemployment taxes, be- 
cause the groomer did not establish employees 
performed services outside the groomer’s place 
of business or that the employees’ services were 
outside the usual course of the groomer’s busi- 
ness, as substantial and material evidence 
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showed the groomer was, at least in large part, 
a pet grooming business, and that the pet 
groomers performed the groomers’ services for 
the groomer at the groomer’s place of business. 
Concord Enters. of Knoxville v. Comm’r of Tenn. 
Dep’t of Labor & Workforce Dev., 524 S.W.3d 
233, 2017 Tenn. App. LEXIS 34 (Tenn. Ct. App. 
Jan. 20, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 345 (Tenn. May 24, 2017). 


NOTES TO DECISIONS 


1. Determination of Date. 

It was error not to dismiss workers’ com- 
plaint alleging an employer’s Worker Adjust- 
ment and Retraining Notification (WARN) Act 
violation because (1) the workers’ class was too 
small to be a WARN Act “mass layoff,” and (2) it 
was error to aggregate the workers with an- 
other group of laid off employees as that group 
was laid off over 90 days after the workers, 
since that group suffered no employment loss 
when notified of layoffs, despite being told not 


to report to work, as the group was paid full 
wages and benefits for 60 days after the notice 
and was ineligible for unemployment benefits, 
until the group no longer received wages and 
benefits, so the group’s employment relation- 
ship did not permanently cease at the time of 
notice, and the group was not paid in lieu of 
notice, since the group was paid in addition to 
notice. Morton v. Vanderbilt Univ., 809 F.3d 
294, 2016 U.S. App. LEXIS 29, 2016 FED App. 
2P (6th Cir. Jan. 5, 2016). 


50-7-213. “Wages” defined. 


(a) “Wages” means all remuneration paid for personal services from what- 
ever source, including commissions, bonuses, tips that are both paid to an 
employee while performing services that constitute employment and included 
in a written statement furnished by the employee to the employer pursuant to 
§ 6053(a) of the Internal Revenue Code of 1954, compiled in 26 U.S.C. 
§ 6053(a), tips allocated by the employer pursuant to § 6053(c)(3) of the 
Internal Revenue Code of 1954, compiled in 26 U.S.C. § 6053(c)(3), employee 
salary reduction contributions to cash or deferred plans pursuant to §§ 401(k), 
403(b), 457, compiled in 26 U.S.C. §§ 401(k), 403(b) and 457, respectively, or 
any similar plan contained in the Internal Revenue Code, employee salary 
reduction contributions to cafeteria plans pursuant to § 125 of the Internal 
Revenue Code, compiled in 26 U.S.C. § 125, and the cash value of all 
remuneration in any medium other than cash. The reasonable cash value of 
any remuneration in any medium other than cash shall be determined in 
accordance with rules prescribed by the commissioner; provided, that “wages” 
does not include that part of the remuneration that, after remuneration equal 
to the taxable wage base, as defined in subsection (e), with respect to 
employment has been paid to an individual by an employer during any 
calendar year, is paid to the individual by the employer during the calendar 
year. The remuneration paid to the individual by the employer during the 
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calendar year in excess of the taxable wage base, as defined in subsection (e), 
shall be deemed “wages” solely for the purpose of determining the benefit 
rights under this chapter of the individual. 

(b) Notwithstanding any other provision of this chapter, “wages” shall 
always include remuneration paid for services if the employing unit for which 
the services are performed is liable for any federal tax on the remuneration 
against which credit may be taken for premiums paid under this chapter. The 
remuneration paid to an individual by an employer with respect to employ- 
ment in another state or states, upon which premiums were required of and 
paid by the employer under an unemployment compensation law of the other 
state or states, shall be included as a part of remuneration equal to the taxable 
wage base, referred to in this section, as defined in subsection (e). 

(c) With respect to weeks of unemployment beginning on or after January 1, 
1978, wages for insured work shall include wages paid for previously uncov- 
ered services. For the purposes of this subsection (c), “previously uncovered 
services” means services: 

(1) That were not employment as defined in § 50-7-207(b)(L), and were not 
services covered pursuant to § 50-7-405(d) at any time during the one-year 
period ending December 31, 1975; and 

(2) ULL are: 

(A) Agricultural labor as defined in § 50-7-207(f)(1) or domestic service — 
as defined in § 50-7-207(b)(8); or 

(B) Services performed by an employee of this state or a political 
subdivision of the state, as provided in § 50-7-207(b)(3), or by an employee 
of a nonprofit educational institution that is not an institution of higher 
education, as provided in § 50-7-207(c)(5)(D), except to the extent that 
assistance under Title II of the Emergency Jobs and Unemployment 

Assistance Act of 1974, contained in 26 U.S.C. § 3304 note, was paid on 

the basis of the services. 

(d) “Wages” does not include: 

(1) The amount of any payment with respect to services performed on 
behalf of an individual in its employ under a plan or system established by an 
employing unit that makes provision for individuals in its employ generally 
or for a class or classes of the individuals, including any amount paid by an 
employing unit for insurance or annuities, or into a fund to provide for any 
such payment on account of: 

(A) Retirement; | 

(B) Sickness or accident disability tt to an employee or any of the 
employee’s dependents that is awarded under a workers’ compensation 
law. Any third party that makes the payment on account of sickness or 
accident disability to an employee or any of the employee’s dependents 
that is awarded under a workers’ compensation law shall be treated, for 
purposes of this chapter, as the employer with respect to the wages, except 
as otherwise provided in regulations prescribed by the commissioner; 

(C) Medical and hospitalization expenses in connection with sickness or 
accident disability; or 

(D) Death, provided the individual in its employ does not have: 
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(i) The option to receive, instead of provision for the death benefit, 
any part of the payment, if the death benefit is insured, any part of the 
premium, or contributions of premium, paid by the individual’s employ- 


ing unit; and 


(ii) The right under the provisions of the plan or system or policy of 
insurance providing for the death benefit to assign the benefit, or to 
receive a cash consideration in lieu of the benefit either upon the 
individual’s withdrawal from the plan or system providing for the 
benefit or upon termination of the plan or system or policy of insurance 
or of the individual’s services with the employing unit; 

(2) The payment of an employer, without deduction from the remuneration 
of the individual in its employ, of the tax imposed upon an individual in its 
employ under 26 U.S.C. $$ 3101 and 3102; or 

(3) Any payment on account of sickness or accident disability, or medical 


or hospitalization expenses in connection with sickness or accident disability, 
made by an employer to, or on behalf of, an employee after the expiration of 
six (6) calendar months following the last calendar month in which the 
employee worked for the employer. 

(e) For purposes of this chapter, “taxable wage base” means: 

(1) The first seven thousand dollars ($7,000) paid to each individual 
employee during any period with respect to the calendar years beginning 
January 1, 1983, and ending December 31, 2008, and at any time after 
December 31, 2008, that the unemployment trust fund balance is greater than 
one billion dollars ($1,000,000,000), as determined in accordance with 
§ 50-7-403(); 

(2) The first eight thousand dollars ($8,000) paid to each individual 
employee during any period after December 31, 2008, when the unemploy- 
ment trust fund balance is greater than nine hundred million dollars 
($900,000,000) but lower than or equal to one _ billion dollars 
($1,000,000,000), as determined in accordance with § 50-7-403(); and 

(3) The first nine thousand dollars ($9,000) paid to each individual 
employee during the period after December 31, 2008, and at any time after 
December 31, 2008, that the unemployment trust fund balance is lower than 
or equal to nine hundred million dollars ($900,000,000), as determined in 


accordance with § 50-7-403()). 
(f) [Deleted by 2018 amendment.] 


History. 

Acts 1947, ch. 29, § 2; 1949, ch. 226, § 8; 
1949, ch. 249, § 1; C. Supp. 1950; § 6901.2 
(Williams, § 6901.26); Acts 1953, ch. 244, § 1; 
1955, ch. 115, § 2; 1957, ch. 146, § 2; 1959, ch. 
160, § 1; 1963, ch. 176, § 1; 1967, ch. 208, § 1; 
1970, ch. 397, § 1; 1971, ch. 204, § 3; 1977, ch. 
330, §§ 11, 12; 1980, ch. 641, § 1; T.C.A. (orig. 
ed.), § 50-1315; Acts 1983, ch. 368, § 3; 1985, 
ch. 318, §§ 13-16; 1985, ch. 323, §§ 1-4; 1992, 
ch. 694, §§ 3, 4; 2001, ch. 82,§ 1; 2009, ch. 550, 
§§ 1-3; 2016, ch. 751, § 1; 2018, ch. 642, § 2. 


Amendments. 
The 2016 amendment added (f). 


The 2018 amendment deleted former (f) 
which read: “(f)(1) The taxable wage base shall 
be adjusted in accordance with subsection (e), 
and, if the balance is below the trigger level at 
the subsequent reading of the unemployment 
trust fund balance, the taxable wage base shall 
not change. 

“(2) The adjustment of the taxable wage base, 
if any, based on findings made and published on 
June 30 in accordance with § 50-7-403() shall 
be effective on January 1 of the following year. 

“(3) The adjustment of the taxable wage base, 
if any, based on findings made and published on 
December 31 in accordance with § 50-7-403() 
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shall be effective on July 1 of the following 
year.” 


Effective Dates. 
Acts 2016, ch. 751, § 6. July 1, 2016. 
Acts 2018, ch. 642, § 5. July 1, 2018. 


PART 3 
BENEFITS 


50-7-301. Benefit formula. [Effective until December 1, 2023. See the 
version effective on December 1, 2023.] 


(a) Payments of Benefits. Benefits shall be payable from the fund in the 
manner provided by this section. All benefits shall be paid through employ- 
ment offices in accordance with regulations the commissioner prescribes. 
Notwithstanding any other provision of this chapter to the contrary, any 
amount of unemployment compensation payable to any claimant for any weeks 
if not an even dollar amount, shall be rounded to the next lower full dollar 
amount. 

(b) Weekly Benefit Amount. An individual’s weekly benefit amount shall 
be the amount appearing in column B in the Benefit Table corresponding to the 
line on which in column A of the Benefit Table there appears the average total 
wages for insured work paid to the individual in the two (2) calendar quarters 
in the individual’s base period in which the total wages are highest. “Total 
wages for insured work,” as used in this section, is deemed to mean all 
remuneration paid to an employee in the base period by employers subject to 
this chapter. 


BENEFIT TABLE 
(Effective for benefit years established on and after July 5, 1992) 


COLUMN A COLUMN B 
Average Wages Paid in Highest Weekly Benefit 
Two Quarters of Base Period Amount 
$ 780.01 through $ 806.00 $30.00 

806.01 through 832.00 31.00 
832.01 through 858.00 32.00 
858.01 through 884.00 33.00 
884.01 through 910.00 34.00 
910.01 through 936.00 35.00 
936.01 through 962.00 36.00 
962.01 through 988.00 37.00 
988.01 through 1,014.00 38.00 
1,014.01 through 1,040.00 39.00 
1,040.01 through 1,066.00 40.00 
1,066.01 through 1,092.00 41.00 
1,092.01 through 1,118.00 42.00 
1,118.01 through 1,144.00 43.00 





1,144.01 
Pa70.0 
1,196.01 
1,222.01 
1,248.01 
1,274.01 
1,300.01 
1,326.01 
1,352.01 
1,378.01 
1,404.01 
1,430.01 
1,456.01 
1,482.01 
1,508.01 
1,534.01 
1,560.01 
1,586.01 
1,612.01 
1,638.01 
1,664.01 
1,690.01 
716.01 
1,742.01 
1,768.01 
1,794.01 
1,820.01 
1,546.01 
1,872.01 
1,898.01 
1,924.01 
1,950.01 
1,976.01 
2,002.01 
2,028.01 
2,054.01 
2,080.01 
2,106.01 
2,132.01 
2,158.01 
2,184.01 
2,210.01 
2,236.01 
2,262.01 
2,288.01 
2,314.01 
2,340.01 
2,366.01 
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through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 


1,170.00 
1,196.00 
1,222.00 
1,248.00 
1,274.00 
1,300.00 
1,326.00 
1,352.00 
1,378.00 
1,404.00 
1,450.00 
1,456.00 
1,482.00 
1,508.00 
1,534.00 
1,560.00 
1,586.00 
1,612.00 
1,638.00 
1,664.00 
1,690.00 
1,716.00 
1,742.00 
1,768.00 
1,794.00 
1,520.00 
1,546.00 
1,872.00 
1,898.00 
1,924.00 
1,950.00 
1,976.00 
2,002.00 
2,028.00 
2,054.00 
2,080.00 
2,106.00 
2,132.00 
2,158.00 
2,184.00 
2,210.00 
2,236.00 
2,262.00 
2,288.00 
2,314.00 
2,340.00 
2,366.00 
2,392.00 
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44.00 
45.00 
46.00 
47.00 
48.00 
49.00 
50.00 
51.00 
52.00 
53.00 
04.00 
55.00 
56.00 
57.00 
58.00 
59.00 
60.00 
61.00 
62.00 
63.00 
64.00 
65.00 
66.00 
67.00 
68.00 
69.00 
70.00 
71.00 
72.00 
73.00 
74.00 
75.00 
76.00 
77.00 
78.00 
79.00 
80.00 
81.00 
82.00 
83.00 
84.00 
85.00 
86.00 
87.00 
88.00 
89.00 
90.00 
91.00 
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2,392.01 
2,418.01 
2,444.01 
2,470.01 
2,496.01 
2,522.01 
2,548.01 
2,574.01 
2,600.01 
2,626.01 
2,652.01 
2,678.01 
2,704.01 
2,730.01 
2,756.01 
2,782.01 
2,808.01 
2,834.01 
2,860.01 
2,886.01 
2,912.01 
2,938.01 
2,964.01 
2,990.01 
3,016.01 
3,042.01 
3,068.01 
3,094.01 
3,120.01 
3,146.01 
3,172.01 
3,198.01 
3,224.01 
3,250.01 
3,276.01 
3,302.01 
3,328.01 
3,304.01 
3,380.01 
3,406.01 
3,432.01 
3,458.01 
3,484.01 
3,910.01 
3,936.01 
3,562.01 
3,588.01 
3,614.01 


through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
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2,418.00 
2,444.00 
2,470.00 
2,496.00 
2,522.00 
2,548.00 
2,574.00 
2,600.00 
2,626.00 
2,652.00 
2,678.00 
2,704.00 
2,730.00 
2,756.00 
2,782.00 
2,808.00 
2,834.00 
2,860.00 
2,886.00 
2,912.00 
2,938.00 
2,964.00 
2,990.00 
3,016.00 
3,042.00 
3,068.00 
3,094.00 
3,120.00 
3,146.00 
3,172.00 
3,198.00 
3,224.00 
3,250.00 
3,276.00 
3,302.00 
3,328.00 
3,354.00 
3,380.00 
3,406.00 
3,452.00 
3,458.00 
3,484.00 
3,510.00 
3,536.00 
3,562.00 
3,588.00 
3,614.00 
3,640.00 


























3,640.01 
3,666.01 
3,692.01 
3,718.01 
3,744.01 
3,770.01 
3,796.01 
3,822.01 
3,848.01 
3,874.01 
3,900.01 
3,926.01 
3,952.01 
3,978.01 
4,004.01 
4,030.01 
4,056.01 
4,082.01 
4,108.01 
4,134.01 
4,160.01 
4,186.01 
4,212.01 
4,238.01 
4,264.01 
4,290.01 
4,316.01 
4,342.01 
4,368.01 
4,394.01 
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through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 


3,666.00 
3,692.00 
3,718.00 
3,744.00 
3,770.00 
3,796.00 
3,822.00 
3,848.00 
3,874.00 
3,900.00 
3,926.00 
3,952.00 
3,978.00 
4,004.00 
4,030.00 
4,056.00 
4,082.00 
4,108.00 
4,134.00 
4,160.00 
4,186.00 
4,212.00 
4,238.00 
4,264.00 
4,290.00 
4,316.00 
4,342.00 
4,368.00 
4,394.00 
4,420.00 
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140.00 
141.00 
142.00 
143.00 
144.00 
145.00 
146.00 
147.00 
148.00 
149.00 
150.00 
151.00 
152.00 
153.00 
154.00 
155.00 
156.00 
157.00 
158.00 
159.00 
160.00 
161.00 
162.00 
163.00 
164.00 
165.00 
166.00 
167.00 
168.00 
169.00 


(Effective for Benefit Years Established on or after July 4, 1993) 


COLUMN A COLUMN B 
Average Wages Paid in Highest Weekly Benefit 
Two Quarters of Base Period Amount 
$ 4,420.01 through $ 4,446.00 $170.00 

4,446.01 through 4,472.00 171.00 
4,472.01 through 4,498.00 172.00 
4,498.01 through 4,524.00 173.00 
4,524.01 through 4,550.00 174.00 
4,550.01 through 4,576.00 175.00 
4,576.00 through 4,602.00 176.00 
4,602.01 through 4,628.00 177.00 
4,628.01 through 4,654.00 178.00 
4,654.01 through 4,680.00 179.00 
4,680.01 through 4,706.00 180.00 
4,706.01 through 4,732.00 181.00 
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4,732.01 
4,758.01 
4,754.01 
4,810.01 


through 
through 
through 
through 
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4,758.00 
4,784.00 
4,810.00 
4,836.00 
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182.00 
183.00 
184.00 
185.00 


(Effective for Benefit Years Established on or after July 3, 1994) 


COLUMN A COLUMN B 
Average Wages Paid in Highest Weekly Benefit 
Two Quarters of Base Period Amount 
$ 4,836.01 through $ 4,862.00 $186.00 
4,862.01 through 4,888.00 187.00 
4,888.01 through 4,914.00 188.00 
4,914.01 through 4,940.00 189.00 
4,940.01 through 4,966.00 190.00 
4,966.01 through 4,992.00 191.00 
4,992.01 through 5,018.00 192.00 
5,018.01 through 5,044.00 193.00 
5,044.01 through 5,070.00 194.00 
5,070.01 through 5,096.00 195.00 
5,096.01 through 5,122.00 196.00 
pPlZ2.01 through 5,148.00 197.00 
5,148.01 through 5,174.00 198.00 — 
5,174.01 through 5,200.00 


199.00 | 


(Effective for Benefit Years Established on or after July 7, 1996) 














COLUMN A COLUMN B | 
Average Wages Paid in Highest Weekly Benefit 
Two Quarters of Base Period Amount — 
$ 5,200.01 through $ 5,226.00 $200.00 | 

5,226.01 through 5,252.00 201.00 
5,252.01 through 5,278.00 202.00 - 
5,278.01 through 5,304.00 203.00 
5,304.01 through 5,330.00 204.00 
5,330.01 through 5,356.00 205.00 — 
5,356.01 through 5,382.00 206.00 
5,382.01 through 5,408.00 207.00 
5,408.01 through 5,434.00 208.00 — 
5,434.01 through 5,460.00 209.00 | 
5,460.01 through 5,486.00 210.00 © 
5,486.01 through 5,512.00 211.00 
5,512.01 through 5,538.00 212.00 — 
5,538.01 through 5,564.00 213.008 | 
5,564.01 through 5,590.00 214.00 
5,590.01 through 5,616.00 215.00 | 
5,616.01 through 5,642.00 216.00 — 
5,642.01 through 5,668.00 217.00 | 
| 
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5,668.01 through 5,694.00 218.00 
5,694.01 through 5,720.00 219.00 
5,720.01 through 5,746.00 220.00 


(Effective for Benefit Years Established on or after July 6, 1997) 


COLUMN A COLUMN B 
Average Wages Paid in Highest Weekly Benefit 
Two Quarters of Base Period Amount 
$ 5,746.01 through § 5,772.00 $221.00 

os7 72.01 through 5,798.00 222.00 
5,798.01 through 5,824.00 223.00 
5,824.01 through 5,850.00 224.00 
5,850.01 through 5,876.00 225.00 
5,876.01 through 5,902.00 226.00 
5,902.01 through 5,928.00 227.00 
5,928.01 through 5,954.00 228.00 
5,954.01 through 5,980.00 229.00 
5,980.01 through 6,006.00 230.00 
6,006.01 through 6,032.00 231.00 
6,032.01 through 6,058.00 232.00 
6,058.01 through 6,084.00 233.00 
6,084.01 through 6,110.00 234.00 
6,110.01 through 6,136.00 235.00 
6,136.01 through 6,162.00 236.00 
6,162.01 through 6,188.00 237.00 
6,188.01 through 6,214.00 238.00 
6,214.01 through 6,240.00 239.00 
6,240.01 through 6,266.00 240.00 


(Effective for Benefit Years Established on or after July 5, 1998) 


COLUMN A COLUMN B 
Average Wages Paid in Highest Weekly Benefit 
Two Quarters of Base Period Amount 
$ 6,266.01 through $ 6,292.00 $241.00 

6,292.01 through 6,318.00 242.00 
6,318.01 through 6,344.00 243.00 
6,344.01 through 6,370.00 244.00 
6,370.01 through 6,396.00 245.00 
6,396.01 through 6,422.00 246.00 
6,422.01 through 6,448.00 247.00 
6,448.01 through 6,474.00 248.00 
6,474.01 through 6,500.00 249.00 
6,500.01 through 6,526.00 250.00 
6,526.01 through 6,552.00 251.00 
6,552.01 through 6,578.00 252.00 
6,578.01 through 6,604.00 253.00 
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6,604.01 through 6,630.00 254.00 
6,630.01 through 6,656.00 255.00 


(Effective for Benefit Years Established on or after August 5, 2001) 


COLUMN A COLUMN B 
Average Wages Paid in Highest Weekly Benefit 
Two Quarters of Base Period Amount 
$ 6,656.01 through §$ 6,682.00 $256.00 

6,682.01 through 6,708.00 257.00 
6,708.01 through 6,734.00 258.00 
6,734.01 through 6,760.00 259.00 
6,760.01 through 6,786.00 260.00 
6,786.01 through 6,812.00 261.00 
6,812.01 through 6,838.00 262.00 
6,838.01 through 6,864.00 263.00 
6,864.01 through 6,890.00 264.00 
6,890.01 through 6,916.00 265.00 
6,916.01 through 6,942.00 266.00 
6,942.01 through 6,968.00 267.00 
6,968.01 through 6,994.00 268.00 
6,994.01 through 7,020.00 269.00 
7,020.01 through 7,046.00 270.00 
7,046.01 through 7,072.00 271.00 
7,072.01 through 7,098.00 272.00 — 
7,098.01 through 7,124.00 273.00 — 
7,124.01 through 7,150.00 274.00 | 
7,150.01 and over 


275.00 


(c) Weekly Benefit for Unemployment. 

(1) Effective for weeks beginning July 6, 1997, and after, each eligible — 
claimant who is unemployed in any week shall be paid with respect to the — 
week a benefit in an amount equal to the claimant’s weekly benefit amount, 
less that part of the wages, if any, payable to the claimant with respect to the 
week that is in excess of the greater of fifty dollars ($50.00) or twenty-five 
percent (25%) of the claimant’s weekly benefit amount. 

(2) However, no otherwise eligible claimant shall be denied benefits for any 
week that the claimant has received remuneration for services performed in 
the Tennessee national guard. 

(8) The benefit, if not a multiple of one dollar ($1.00), shall be mag a to 
the next lower multiple of one dollar ($1.00). 

(4) Voluntary Withholding of Income Tax from Benefits. 

(A) An individual filing a new claim for benefits shall, at the time of 
filing the claim, be advised that: 
(i) Benefits are subject to federal, state and local income tax; 
(ii) Requirements exist pertaining to estimated tax payments; 
(iii) The individual may elect to have federal income tax deducted and 
withheld from the individual’s payment of benefits at the amount 
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specified in the Internal Revenue Code, compiled in 26 U.S.C.; and 
(iv) The individual shall be permitted to change a previously elected 
withholding status. 

(B) Amounts deducted and withheld from benefits shall remain in the 
unemployment fund until transferred to the federal taxing authority as 
payment of income tax. 

(C) The administrator shall follow all procedures specified by the 
United States department of labor and the internal revenue service 
pertaining to the deducting and withholding of income tax. 

(D) Amounts shall be deducted and withheld under this section only 
after amounts are deducted and withheld for any overpayments of 
benefits, child support obligations, food stamp over-issuances or any other 
amounts required to be deducted and withheld under this chapter. 

(5) If requested in writing by a claimant, the weekly benefit amount 
payable to the claimant shall be paid by direct deposit in an account at a 
financial institution selected by the claimant. With the written request, the 
claimant shall submit a void check which includes the bank routing numbers 
and the bank account number of the account selected by the claimant. 

(6) If the benefits are paid by check: 

(A) The full nine-digit social security number of the claimant shall be 
omitted from the check and the check stub or other document included in 
the envelope which contains the check; however, the redacted last four (4) 
digits of the social security number shall be permitted; and 

(B) Ifthe claimant files a written report that the check was not received 
by the claimant or if the check has been stolen and the claimant was not 
negligent or responsible for the check being stolen, the administrator shall 
reissue such check to the claimant within ninety (90) days of the date of 
the original check. 

(d) Maximum Benefits. 

(1) Beginning with those benefit years established on July 4, 1983, any 
otherwise eligible claimant shall be entitled during any benefit year to a total 
amount of benefits equal to whichever is the lesser of: 

(A) Twenty-six (26) times the claimant’s weekly benefit amount; or 

(B) One fourth (4) of the claimant’s wages for insured work paid during 
the claimant’s base period. 

(2) The total amount of benefits, if not a multiple of one dollar ($1.00), 
shall be computed at the next lower multiple of one dollar ($1.00). 

(3) No claimant will be entitled to benefits if the claimant’s base period 
earnings are less than forty (40) times the claimant’s weekly benefit amount. 

(4) No claimant will be entitled to benefits if the claimant’s base period 
earnings, outside the claimant’s highest calendar quarter of earnings, are less 
than the lesser of six (6) times the claimant’s weekly benefit amount or nine 


hundred dollars ($900). 


History. 1967, ch. 208, § 2; 1969, ch. 32, § 1; 1970, ch. 

Acts 1947, ch. 29, § 3; 1949, ch. 226,§ 1;C. 397,§ 2; 1971, ch. 1382, § 1; 1972, ch. 556, § 1; 
Supp. 1950, § 6901.3 (Williams, § 6901.27); 1973, ch. 180, § 3; 1974, ch. 460, §§ 2, 3; 1975, 
Acts 1951, ch. 139, § 2; 1953, ch. 244, § 2; ch. 190, §§ 2-4; 1981, ch. 249, § 2; 1982, ch. 
1955, ch. 115, § 4; 1957, ch. 146, § 3;1959,ch. 820, § 1; T.C.A. (orig. ed.), § 50-1322; Acts 
202, § 1; 1963, ch. 176, § 2; 1965, ch. 183, § 1; 1983, ch. 368, §§ 4-6; 1983, ch. 439, §§ 1, 2; 
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1984, ch. 992, § 1; 1985, ch. 318, §§ 17-19; 11; 1993, ch. 305, § 1; 1996, ch. 804, § 1; 1996, 
1985, ch. 363, §§ 1-3; 1986, ch. 645, § 1; 1987, ch. 877, § 1; 1997, ch. 95, § 1; 1997, ch. 142, 
ch. 221, § 1; 1987, ch. 345, § 1; 1988, ch. 842, § 1;2001, ch. 441,§ 1; 2009, ch. 550, § 5; 2010, 
§ 1; 1989, ch. 388, §§ 1-4; 1993, ch. 194, §§ 9- ch. 1017, § 1; 2013, ch. 427, § 2. 


50-7-301. Benefit formula. [Effective on December 1, 2023. See the 
version effective until December 1, 2023.] 


(a) Payments of Benefits. Benefits shall be payable from the fund in the 
manner provided by this section. All benefits shall be paid through employment 
offices in accordance with regulations the commissioner prescribes. Notwith- 
standing any other provision of this chapter to the contrary, any amount of 
unemployment compensation payable to any claimant for any weeks if not an 
even dollar amount, shall be rounded to the next lower full dollar amount. 

(b) Weekly Benefit Amount. An individual’s weekly benefit amount shall be 
the amount appearing in column B in the Benefit Table corresponding to the 
line on which in column A of the Benefit Table there appears the average total 
wages for insured work paid to the individual in the two (2) calendar quarters 
in the individual’s base period in which the total wages are highest. “Total 
wages for insured work,” as used in this section, is deemed to mean all 
remuneration paid to an employee in the base period by employers subject to 
this chapter. 


BENEFIT TABLE 
(Effective for benefit years established on and after July 5, 1992) 


COLUMN A COLUMN B | 


Average Wages Paid in Highest ; Weekly Benefit 
Two Quarters of Base Period Amount 
$780.01 through $806.00 $55.00 
806.01 through 832.00 56.00 
832.01 through 858.00 57.00 
858.01 through 884.00 58.00 — 
884.01 through 910.00 59.00 | 
910.01 through 936.00 60.00 — 
936.01 through 962.00 61.00 | 
962.01 through 988.00 62.00 
988.01 through 1,014.00 63.00 | 
1,014.01 through 1,040.00 64.00 | 
1,040.01 through 1,066.00 _ 65.00 
1,066.01 through 1,092.00 66.00 © 
1,092.01 through 1,118.00 67.00 
1,118.01 through 1,144.00 68.00 © 
1,144.01 through 1,170.00 69.00 
1,170.01 through 1,196.00 70.00 
1,196.01 through 1,222.00 71.00 
1,222.01 through 1,248.00 72.00 
1,248.01 through 1,274.00 73.00 


1,274.01 through 1,300.00 74.00 
1,300.01 through 1,326.00 75.00 
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1,326.01 through 1,352.00 
1,352.01 through 1,378.00 
1,378.01 through 1,404.00 
1,404.01 through 1,430.00 
1,430.01 through 1,456.00 
1,456.01 through 1,482.00 
1,482.01 through 1,508.00 
1,508.01 through 1,534.00 
1,534.01 through 1,560.00 
1,560.01 through 1,586.00 
1,586.01 through 1,612.00 
1,612.01 through 1,638.00 
1,638.01 through 1,664.00 
1,664.01 through 1,690.00 
1,690.01 through 1,716.00 
1,716.01 through 1,742.00 
1,742.01 through 1,768.00 
1,768.01 through 1,794.00 
1,794.01 through 1,820.00 
1,820.01 through 1,846.00 
1,846.01 through 1,872.00 
1,872.01 through 1,898.00 
1,898.01 through 1,924.00 
1,924.01 through 1,950.00 
1,950.01 through 1,976.00 
1,976.01 through 2,002.00 
2,002.01 through 2,028.00 
2,028.01 through 2,054.00 
2,054.01 through 2,080.00 
2,080.01 through 2,106.00 
2,106.01 through 2,132.00 
2,132.01 through 2,158.00 
2,158.01 through 2,184.00 
2,184.01 through 2,210.00 
2,210.01 through 2,236.00 
2,236.01 through 2,262.00 
2,262.01 through 2,288.00 
2,288.01 through 2,314.00 
2,314.01 through 2,340.00 
2,340.01 through 2,366.00 
2,366.01 through 2,392.00 
2,392.01 through 2,418.00 
2,418.01 through 2,444.00 
2,444.01 through 2,470.00 
2,470.01 through 2,496.00 
2,496.01 through 2,522.00 
2,522.01 through 2,548.00 
2,548.01 through 2,574.00 
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76.00 
77.00 
78.00 
79.00 
80.00 
81.00 
82.00 
83.00 
54.00 
85.00 
86.00 
87.00 
88.00 
89.00 
90.00 
91.00 
92.00 
93.00 
94.00 
95.00 
96.00 
97.00 
98.00 
99.00 
100.00 
101.00 
102.00 
103.00 
104.00 
105.00 
106.00 
107.00 
108.00 
109.00 
110.00 
111.00 
112.00 
113.00 
114.00 
115.00 
116.00 
117.00 
118.00 
119.00 
120.00 
121.00 
122.00 
123.00 
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2,574.01 through 2,600.00 
2,600.01 through 2,626.00 
2,626.01 through 2,652.00 
2,652.01 through 2,678.00 
2,678.01 through 2,704.00 
2,704.01 through 2,730.00 
2,730.01 through 2,756.00 
2,756.01 through 2,782.00 
2,782.01 through 2,808.00 
2,808.01 through 2,834.00 
2,834.01 through 2,860.00 
2,860.01 through 2,886.00 
2,886.01 through 2,912.00 
2,912.01 through 2,938.00 
2,938.01 through 2,964.00 
2,964.01 through 2,990.00 
2,990.01 through 3,016.00 
3,016.01 through 3,042.00 
3,042.01 through 3,068.00 
3,068.01 through 3,094.00 
3,094.01 through 3,120.00 
3,120.01 through 3,146.00 
3,146.01 through 3,172.00 
3,172.01 through 3,198.00 
3,198.01 through 3,224.00 
3,224.01 through 3,250.00 
3,250.01 through 3,276.00 
3,276.01 through 3,302.00 
3,302.01 through 3,328.00 
3,328.01 through 3,354.00 
3,354.01 through 3,380.00 
3,380.01 through 3,406.00 
3,406.01 through 3,432.00 
3,432.01 through 3,458.00 
3,458.01 through 3,484.00 
3,484.01 through 3,510.00 
3,510.01 through 3,536.00 
3,536.01 through 3,562.00 
3,562.01 through 3,588.00 
3,588.01 through 3,614.00 
3,614.01 through 3,640.00 
3,640.01 through 3,666.00 
3,666.01 through 3,692.00 
3,692.01 through 3,718.00 
3,718.01 through 3,744.00 
3,744.01 through 3,770.00 
3,770.01 through 3,796.00 
3,796.01 through 3,822.00 
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124.00 
125.00 
126.00 
127.00 
128.00 
129.00 
130.00 
131.00 
132.00 
133.00 
134.00 
135.00 
136.00 
137.00 
138.00 
139.00 
140.00 
141.00 
142.00 
143.00 
144.00 
145.00 
146.00 
147.00 
148.00 
149.00 
150.00 
151.00 
152.00 
153.00 
154.00 
155.00 
156.00 
157.00 
158.00 
159.00 
160.00 
161.00 
162.00 
163.00 
164.00 
165.00 
166.00 
167.00 
168.00 
169.00 
170.00 
171.00 
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3,822.01 through 3,848.00 
3,848.01 through 3,874.00 
3,874.01 through 3,900.00 
3,900.01 through 3,926.00 
3,926.01 through 3,952.00 
3,952.01 through 3,978.00 
3,978.01 through 4,004.00 
4,004.01 through 4,030.00 
4,030.01 through 4,056.00 
4,056.01 through 4,082.00 
4,082.01 through 4,108.00 
4,108.01 through 4,134.00 
4,134.01 through 4,160.00 
4,160.01 through 4,186.00 
4,186.01 through 4,212.00 
4,212.01 through 4,238.00 
4,238.01 through 4,264.00 
4,264.01 through 4,290.00 
4,290.01 through 4,316.00 
4,316.01 through 4,342.00 
4,342.01 through 4,368.00 
4,368.01 through 4,394.00 
4,394.01 through 4,420.00 


TENNESSEE EMPLOYMENT SECURITY LAW 


50-7-301 


172.00 
173.00 
174.00 
175.00 
176.00 
177.00 
178.00 
179.00 
180.00 
181.00 
182.00 
183.00 
184.00 
185.00 
186.00 
187.00 
188.00 
189.00 
190.00 
191.00 
192.00 
193.00 
194.00 


(Effective for Benefit Years Established on or after July 4, 1993) 


COLUMN A COLUMN B 

Average Wages Paid in Highest Weekly Benefit 
Two Quarters of Base Period Amount 
$4,420.01 through $4,446.00 $220.00 
4,446.01 through 4,472.00 221.00 
4,472.01 through 4,498.00 222.00 
4,498.01 through 4,524.00 223.00 
4,524.01 through 4,550.00 224.00 
4,550.01 through 4,576.00 225.00 
4,576.01 through 4,602.00 226.00 
4,602.01 through 4,628.00 227.00 
4,628.01 through 4,654.00 228.00 
4,654.01 through 4,680.00 229.00 
4,680.01 through 4,706.00 230.00 
4,706.01 through 4,732.00 231.00 
4,732.01 through 4,758.00 232.00 
4,758.01 through 4,784.00 233.00 
_ 4,784.01 through 4,810.00 234.00 
4,810.01 through 4,836.00 235.00 
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(Effective for Benefit Years Established on or after July 3, 1994) 


COLUMN A COLUMN B 
Average Wages Paid in Highest Weekly Benefit 
Two Quarters of Base Period Amount 
$4,836.01 through $4,862.00 $236.00 
4,862.01 through 4,888.00 237.00 
4,888.01 through 4,914.00 238.00 
4,914.01 through 4,940.00 239.00 
4,940.01 through 4,966.00 240.00 
4,966.01 through 4,992.00 241.00 
4,992.01 through 5,018.00 242.00 
5,018.01 through 5,044.00 243.00 
5,044.01 through 5,070.00 244.00 
5,070.01 through 5,096.00 245.00 
5,096.01 through 5,122.00 246.00 
5,122.01 through 5,148.00 247.00 
5,148.01 through 5,174.00 248.00 
5,174.01 through 5,200.00 249.00 


(Effective for Benefit Years Established on or after July 7, 1996) 


COLUMN A COLUMN B 
Average Wages Paid in Highest Weekly Benefit 
Two Quarters of Base Period Amount 
$5,200.01 through $5,226.00 | $250.00 
5,226.01 through 5,252.00 251.00 
5,252.01 through 5,278.00 252.00 
5,278.01 through 5,304.00 253.00 
5,304.01 through 5,330.00 254.00 
5,330.01 through 5,356.00 255.00 
5,356.01 through 5,382.00 256.00 
5,382.01 through 5,408.00 257.00 
5,408.01 through 5,434.00 258.00 
5,434.01 through 5,460.00 259.00 
5,460.01 through 5,486.00 260.00 
5,486.01 through 5,512.00 261.00 
5,512.01 through 5,538.00 262.00 
5,538.01 through 5,564.00 263.00 
5,564.01 through 5,590.00 264.00 
5,590.01 through 5,616.00 265.00 
5,616.01 through 5,642.00 266.00 © 
5,642.01 through 5,668.00 267.00 | 
5,668.01 through 5,694.00 268.00 | 
5,694.01 through 5,720.00 269.00 — 
5,720.01 through 5,746.00 270.00 
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(Effective for Benefit Years Established on or after July 6, 1997) 


COLUMN A 


Average Wages Paid in Highest 
Two Quarters of Base Period 
$5,746.01 through $5,772.00 


5,772.01 through 5,798.00 
5,798.01 through 5,824.00 
5,824.01 through 5,850.00 
5,850.01 through 5,876.00 
5,876.01 through 5,902.00 
5,902.01 through 5,928.00 
5,928.01 through 5,954.00 
5,954.01 through 5,980.00 
5,980.01 through 6,006.00 
6,006.01 through 6,032.00 
6,032.01 through 6,058.00 
6,058.01 through 6,084.00 
6,084.01 through 6,110.00 
6,110.01 through 6,136.00 
6,136.01 through 6,162.00 
6,162.01 through 6,188.00 
6,188.01 through 6,214.00 
6,214.01 through 6,240.00 
6,240.01 through 6,266.00 


COLUMN B 
Weekly Benefit 
Amount 
$271.00 


272.00 
273.00 
274.00 
275.00 
276.00 
277.00 
278.00 
279.00 
280.00 
281.00 
282.00 
283.00 
284.00 
285.00 
286.00 
287.00 
288.00 
289.00 
290.00 


(Effective for Benefit Years Established on or after July 5, 1998) 


COLUMN A 


Average Wages Paid in Highest 
Two Quarters of Base Period 
$6,266.01 through $6,292.00 


6,292.01 through 6,318.00 
6,318.01 through 6,344.00 
6,344.01 through 6,370.00 
6,370.01 through 6,396.00 
6,396.01 through 6,422.00 
6,422.01 through 6,448.00 
6,448.01 through 6,474.00 
6,474.01 through 6,500.00 
6,500.01 through 6,526.00 
6,526.01 through 6,552.00 
6,552.01 through 6,578.00 
6,578.01 through 6,604.00 
6,604.01 through 6,630.00 
6,630.01 through 6,656.00 


COLUMN B 
Weekly Benefit 
Amount 
$291.00 


292.00 
293.00 
294.00 
295.00 
296.00 
297.00 
298.00 
299.00 
300.00 
301.00 
302.00 
303.00 
304.00 
305.00 
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(Effective for Benefit Years Established on or after August 5, 2001) 


COLUMN A COLUMN B 
Average Wages Paid in Highest Weekly Benefit 
Two Quarters of Base Period Amount 
$6,656.01 through $6,682.00 $306.00 
6,682.01 through 6,708.00 307.00 
6,708.01 through 6,734.00 308.00 
6,734.01 through 6,760.00 309.00 
6,760.01 through 6,786.00 310.00 
6,786.01 through 6,812.00 311.00 
6,812.01 through 6,838.00 312.00 
6,838.01 through 6,864.00 313.00 
6,864.01 through 6,890.00 314.00 
6,890.01 through 6,916.00 315.00 
6,916.01 through 6,942.00 316.00 
6,942.01 through 6,968.00 317.00 
6,968.01 through 6,994.00 318.00 
6,994.01 through 7,020.00 319.00 
7,020.01 through 7,046.00 320.00 
7,046.01 through 7,072.00 321.00 
7,072.01 through 7,098.00 322.00 
7,098.01 through 7,124.00 323.007 
7,124.01 through 7,150.00 324.00 


7,150.01 and over 325.005 | 





(c) Weekly Benefit for Unemployment. | 
(1) Effective for weeks beginning July 6, 1997, and after, each eligible | 
claimant who is unemployed in any week shall be paid with respect to the : 
week a benefit in an amount equal to the claimant’s weekly benefit amount, | 
less that part of the wages, if any, payable to the claimant with respect to the | 
week that is in excess of the greater of fifty dollars ($50.00) or twenty-five | 
percent (25%) of the claimant’s weekly benefit amount. | 
(2) However, no otherwise eligible claimant shall be denied benefits for any | 
week that the claimant has received remuneration for services performed in | 
the Tennessee national guard. | 
(3) The benefit, if not a multiple of one dollar ($1.00), shall be computed to 
the next lower multiple of one dollar ($1.00). | 
(4) Voluntary Withholding of Income Tax from Benefits. | 
(A) An individual filing a new claim for benefits shall, at the time of | 
filing the claim, be advised that: | 
(i) Benefits are subject to federal, state and local income tax; 
(it) Requirements exist pertaining to estimated tax payments; 
(iit) The individual may elect to have federal income tax deducted and | 
withheld from the individual’s payment of benefits at the amount | 
specified in the Internal Revenue Code, compiled in 26 U.S.C.; and 
(iv) The individual shall be permitted to change a previously elected | 
withholding status. 
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(B) Amounts deducted and withheld from benefits shall remain in the 
unemployment fund until transferred to the federal taxing authority as 
payment of income tax. 

(C) The administrator shall follow all procedures specified by the United 
States department of labor and the internal revenue service pertaining to 
the deducting and withholding of income tax. 

(D) Amounts shall be deducted and withheld under this section only 
after amounts are deducted and withheld for any overpayments of benefits, 
child support obligations, food stamp over-issuances or any other amounts 
required to be deducted and withheld under this chapter. 

(5) If requested in writing by a claimant, the weekly benefit amount 
payable to the claimant shall be paid by direct deposit in an account at a 
financial institution selected by the claimant. With the written request, the 
claimant shall submit a void check which includes the bank routing numbers 
and the bank account number of the account selected by the claimant. 

(6) If the benefits are paid by check: 

(A) The full nine-digit social security number of the claimant shall be 
omitted from the check and the check stub or other document included in 
the envelope which contains the check; however, the redacted last four (4) 
digits of the social security number shall be permitted; and 

(B) If the claimant files a written report that the check was not received 
by the claimant or if the check has been stolen and the claimant was not 
negligent or responsible for the check being stolen, the administrator shall 
reissue such check to the claimant within ninety (90) days of the date of the 
original check. 

(d) Maximum Benefits. 

(1) Beginning with those benefit years established on July 4, 1983, and 
ending November 30, 2023, a claimant is eligible during a benefit year to a 
total amount of benefits equal to whichever is the lesser of: 

(A) Twenty-six (26) times the claimant’s weekly benefit amount; or 

(B) One-fourth (1/4) of the claimant’s wages for insured work paid. 

(2) Beginning with those benefit years established on December 1, 2023, a 
claimant is eligible during a benefit year to a total amount of benefits: 

(A) Equal to: 

(it) Twelve (12) weeks, if the state average unemployment rate is at or 
below five and five-tenths percent (5.5%); and 

(iit) An additional week in addition to the twelve (12) weeks described 
in subdivision (d)(2)(A)(v) for each five-tenths percent (0.5%) increment in 
the state’s average unemployment rate above five and five-tenths percent 

(5.5%); and 

(B) Up to a maximum of twenty (20) weeks if the state’s average 
unemployment rate exceeds nine percent (9%). 

(3)(A) The total amount of benefits, if not a multiple of one dollar ($1.00), 

must be computed at the next lower multiple of one dollar ($1.00). 

(B) A claimant is not entitled to benefits if the claimant’s base period 
earnings are less than forty (40) times the claimant’s weekly benefit 
amount. 
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(C) A claimant is not entitled to benefits if the claimant’s base period 
earnings, outside the claimant’s highest calendar quarter of earnings, are 
less than the lesser of six (6) times the claimant’s weekly benefit amount or 


nine hundred dollars ($900). 


(4)(A) For purposes of subdivision (d)(2)(A), the department shall deter- 
mine the state average unemployment rate biannually, and the rate must be 
equal to the seasonally adjusted unemployment rate, as published by the 


United States department of labor. 


(B) Notwithstanding subdivision (d)(2)(A), a claimant’s maximum eli- 
gibility shall not be reduced or increased during a benefit year for a claim. 


History. 

Acts 1947, ch. 29, § 3; 1949, ch. 226, § 1; C. 
Supp. 1950, § 6901.3 (Williams, § 6901.27); 
Acts) 1951, ch. 139,°$ 2:'1953. ch. 244. -§ .2: 
1955, ch. 115, § 4; 1957, ch. 146, § 3; 1959, ch. 
202, § 1; 1963, ch. 176, § 2; 1965, ch. 183, § 1; 
1967, ch: 208,,§ «2: 1969, ch..32.'8/ 1; 1970, ch. 
397.8 2: 1971, ch, 132, Sol 1972 0 ch 556, 9 51; 
1973, ch. 130, § 3; 1974, ch. 460, §§ 2, 3; 1975, 
ch. 190, §§ 2-4; 1981, ch. 249, § 2; 1982; ch. 
820, § 1; T.C.A. (orig. ed.), § 50-1322; Acts 
1983, ch. 368, §§ 4-6; 1983, ch. 439, §§ 1, 2; 
1984, ch. 992, § 1; 1985, ch. 318, §§ 17-19; 
1985, ch. 368, §§ 1-3; 1986, ch. 645, § 1; 1987, 
ch. 221, § 1; 1987, ch. 345, § 1; 1988, ch. 842, 
§ 1; 1989, ch. 388, §§ 1-4; 1993, ch. 194, §§ 9- 
11; 1993, ch. 305, § 1; 1996, ch. 804, § 1; 1996, 
ch? 8779" dy 1997;"ch-795) Sol; 1997 frehs 142, 
§ 1; 2001, ch. 441, § 1; 2009, ch. 550, § 5; 2010, 
ch.1017,-§ 152018, ch. 427,:$ 2:,2021, ch. 560, 
Seu tags 


Amendments. 

The 2021 amendment rewrote the benefit 
table; and rewrote (d), which read: “(d) Maxi- 
mum Benefits. 


“(1) Beginning with those benefit years estab- 
lished on July 4, 1983, any otherwise eligible 
claimant shall be entitled during any benefit 
year to a total amount of benefits equal to 
whichever is the lesser of: 

“(A) Twenty-six (26) times the claimant’s 
weekly benefit amount; or 

“(B) One fourth (4) of the claimant’s wages 
for insured work paid during the claimant’s 
base period. 

“(2) The total amount of benefits, if not a 
multiple of one dollar ($1.00), shall be com- 
puted at the next lower multiple of one dollar 
($1.00). 

“(3) No claimant will be entitled to benefits if — 
the claimant’s base period earnings are less | 
than forty (40) times the claimant’s weekly 
benefit amount. 

“(4) No claimant will be entitled to benefits if _ 
the claimant’s base period earnings, outside the © 
claimant’s highest calendar quarter of earn- | 
ings, are less than the lesser of six (6) times the | 
claimant’s weekly benefit amount or nine hun- | 
dred dollars ($900).” 


Effective Dates. 
Acts 2021, ch. 560, § 4. December 1, 2023. | 








50-7-302. Benefit eligibility conditions. 


(a) Personal Eligibility Conditions. An unemployed claimant shall be | 
eligible to receive benefits with respect to any week only if the administrator 
finds that all of the following conditions are met: 

(1) The claimant has made a claim for benefits with respect to the week in | 
accordance with rules or regulations the commissioner prescribes; | 

(2) The claimant has furnished to the division of employment security the | 
claimant’s social security account number, or numbers, if the claimant has | 
more than one (1) social security account number; | 

(3) The claimant has registered for work, and thereafter continued to 
report, at an employment office as prescribed by the administrator, except that | 
the administrator may waive or alter either or both of the requirements of this | 
subdivision (a)(3) as to individuals attached to regular jobs and as to such | 
other types of cases or situations with respect to which the administrator finds | 
that compliance with the requirements would be oppressive, or would be 
inconsistent with the purposes of this chapter; provided, that no prescription, 
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waiver or alteration shall conflict with § 50-7-301(a); 

(4) The claimant is able to work, available for work, and making a 
reasonable effort to secure work. “Making a reasonable effort to secure work” 
means the claimant shall provide detailed information regarding contact 
with at least three (3) employers per week or shall access services at a career 
center created by the department. The administrator shall verify whether 
claimants are complying with the requirement of contacting at least three (3) 
employers per week or accessing services at a career center. The administrator 
shall disqualify any claimant receiving benefits who the administrator finds 
has provided false work search information. In determining whether the 
claimant is making a reasonable effort to secure work, the administrator 
shall consider the customary methods of obtaining work in the claimant’s 
usual occupation or occupation for which the claimant is reasonably quali- 
fied, the current condition of the labor market, and any attachment the 
claimant may have to a regular job; 

(A) No claimant shall be considered ineligible in any week of unemploy- 
ment for failure to comply with this subsection (a) if the failure is due to 
an illness or disability that occurred after the claimant has registered for 
work, and no work that would have been considered suitable at the time 
of the claimant’s initial registration has been offered after the beginning of 
the illness or disability. The administrator may, however, in the adminis- 
trator’s discretion, require the claimant to obtain and submit a certificate 
by a duly licensed physician as to the illness or disability with respect to 
each week that the illness or disability exists; 

(B) No otherwise eligible claimant shall be denied benefits for any week 
because the claimant is in training with the approval of the administrator, 
nor shall the claimant be denied benefits with respect to any week in 
which the claimant is in training with the approval of the administrator by 
reason of the application of this subsection (a) relating to availability for 
work, or of § 50-7-303(a)(3) relating to failure to apply for, or refusal to 
accept, suitable work; 

(C) The unemployment of a claimant for any week or any portion of a 
week, caused by a plant, departmental or other type of shutdown for 
vacation purposes shall not be the basis for a denial of benefits for the 
week, or portion of a week, if the claimant has not or will not receive any 
vacation pay from the claimant’s employer for the period, when so found 
by the administrator; 

(D) No otherwise eligible claimant shall be denied benefits by reason of 
the application of this subsection (a) who subsequent to the claimant’s 
enrollment in and while attending a regularly established school, college 
or university, has been regularly employed and becomes unemployed and 
makes the claimant available for all suitable work, as determined by the 
administrator, to the same extent that the claimant was previously 
employed while continuing to attend and be enrolled in the regularly 
established school, college or university, but if the claimant is offered the 
same job that the claimant previously held immediately prior to entering 
the school and refuses the job, then the claimant shall become ineligible 
for the benefits provided by this chapter if the job meets the standards set 
forth in § 50-7-303(a)(3)(A) and (B) as required by applicable federal law; 
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(E) No provision of this subsection (a) or any other provision of law shall 
be construed to deny unemployment benefits to any claimant who is a 
veteran enrolled in school under the Veterans’ Educational Assistance 
Program, commonly known as the “G.I. Bill”, compiled in 38 U.S.C. § 1650 
et seq., solely because of the claimant’s enrollment and attendance in 
school, if the claimant is otherwise eligible for the benefits, except that if 
the claimant is offered the same job that the claimant previously held 
immediately prior to entering the school and refuses the job, then the 
claimant shall become ineligible for benefits as provided by § 50-7- 
303(a)(3) if the job meets the standards set forth in § 50-7-303(a)(3)(A) 
and (B) as required by applicable federal law; and 

(F) Aclaimant shall be considered ineligible for benefits if the claimant 
is incarcerated four (4) or more days in any week for which unemployment 
benefits are being claimed; | 
(5)(A) The claimant has been unemployed for a waiting period of one (1) 
week. For the purpose of this subsection (a), one (1) week of part total or 
partial unemployment or other forms of short time work shall be deemed 
one (1) week of unemployment. No week shall be counted as a week of 
unemployment for the purposes of this subsection (a), unless: 

(i) It occurs within the benefit year that includes the week with 
respect to which the claimant claims payment of benefits; 
(ii) No benefits have been paid with respect to the week to which the 
claimant claims payment of benefits; and 

(iii) The claimant was eligible for benefits with respect to the week to 

which the claimant claims payment of benefits as provided in § 50-7- 

303 and this section, except for the requirements of this subsection (a); | 

(B) Benefits shall be payable to a claimant for the waiting period, 
provided the claimant has made a claim for benefits and is determined to — 
be eligible and certified for benefits in the waiting period and in each of the : 
three (3) consecutive weeks immediately following the waiting period; | 

(C) [Effective until July 1, 2022] Notwithstanding this subdivision | 
(a)(5), the commissioner, in the commissioner’s sole discretion, may | 
suspend the one-week waiting period imposed by this subdivision (a)(5) to | 
the extent necessary to allow the commissioner to effectively administer 
the state unemployment insurance program in response to the Covid-19 | 
pandemic and to comply with, and maximize the benefits to this state | 
from, federal legislation related to emergency unemployment benefits, | 
including, but not limited to, the federal Coronavirus Aid, Relief, and | 
Economic Security Act (15 U.S.C. § 9001 et seq.), and any extension or | 
modification of that act. 
(6) The claimant has satisfied the wages requirements of § 50-7-301(b); | 
(7) The claimant has satisfied the requirements of § 50-7-301(d); and | 
(8) The claimant participates in reemployment services, such as job search | 

assistance services, if the claimant has been determined to be likely to exhaust | 
regular benefits and to need reemployment services pursuant to a profiling | 
system established by the administrator, unless the administrator determines © 
that: 


(A) The claimant has completed the services; or : 
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(B) There is justifiable cause for the claimant’s failure to participate in 
the services. 

(b) Special Rules. The following special rules shall apply in the circum- 
stances indicated: 

(1) If the qualifying base period wages of the claimant’s current benefit 
year include wages paid prior to the establishment of a previous benefit year, 
the claimant shall not be eligible for any benefits under this chapter unless 
the claimant has been paid wages for insured work performed after the 
establishment of the previous benefit year equal to at least five (5) times the 
claimant’s weekly benefit amount in the claimant’s preceding benefit year; 

(2) Benefits based on service after December 31, 1977, in employment 
defined in § 50-7-207(b)(3) and (c)(5) shall be payable in the same amount, 
on the same terms and subject to the same conditions as benefits payable on 
the basis of other service subject to this chapter; provided, that: 

(A) With respect to services performed in an instructional, research or 
principal administrative capacity for an educational institution, benefits 
shall not be paid based on the services for any week of unemployment 
commencing during the period between two (2) successive academic years 
or terms, or, when an agreement provides instead for a similar period 
between two (2) regular but not successive terms, during that period, or 
during a period of paid sabbatical leave provided for in the claimant’s 
contract, to any claimant if the claimant performs the services in the first 
of the academic years or terms, or if there is a contract or a reasonable 
assurance that the claimant will perform services in that capacity for any 
educational institution in the second of the academic years or terms; 

(B) With respect to services performed in any other capacity for an 
educational institution: 

(i) Benefits shall not be paid on the basis of the services to any 
individual for any week that commences during a period between two (2) 
successive academic years or terms, if the individual performs the 
services in the first of the academic years or terms and there is a 
reasonable assurance that the individual will perform the services in 
the second of the academic years or terms, except that; 

(ii) If compensation is denied to any claimant for any week under 
subdivision (b)(2)(B)(Gi) and the claimant was not offered an opportunity 
to perform the services for any educational institution for the second of 
the academic years or terms, the claimant shall be entitled to a 
retroactive payment of compensation for each week for which the 
claimant filed a timely claim for compensation and for which compen- 
sation was denied solely by reason of subdivision (b)(2)(B)(i); 

(C) With respect to weeks of unemployment beginning after December 
31, 1977, benefits shall be denied to any claimant for any week that 
commences during an established and customary vacation period or 
holiday recess that has been predetermined as part of a school calendar 
prior to the beginning of each fiscal year if the claimant performs any 
services described in subdivision (b)(2)(A) or (b)(2)(B) in the period 
immediately before the vacation period or holiday recess, and there is a 
reasonable assurance that the claimant will perform any such services in 
the period immediately following the vacation period or holiday recess; 
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(D) With respect to services performed for any educational institution, 
benefits shall not be payable on the basis of services in the capacities 
specified in subdivision (b)(2)(A), (b)(2)(B) or (b)(2)(C) to an individual who 
performed the services in an educational institution while in the employ of 
an educational service agency, and for this purpose “educational service 
agency” means a governmental entity that is established and operated 
exclusively for the purpose of providing the services to one (1) or more 
educational institutions; and 

(EZ) With respect to services performed for an educational institution, 
benefits shall not be payable on the basis of services in any such capacities 
as specified in subdivision (b)(2)(A), (b)(2)(B), or (b)(2)(C) to an individual 
who provided such services to or on behalf of an educational institution; 
(3) Benefits shall not be paid to any claimant on the basis of any services, 


substantially all of which consist of participating in sports or athletic events 
or training or preparing to so participate, for any week that commences 
during the period between two (2) successive sport seasons, or similar periods, 
if the claimant performed the services in the first of the seasons, or similar 
periods, and there is a reasonable assurance that the claimant will perform 
the services in the later of the seasons, or similar periods; and 


(4)(A) Benefits shall not be payable on the basis of services performed by 
an alien unless the alien is an individual who was lawfully admitted for 
permanent residence at the time the services were performed, was 
lawfully present for the purposes of performing the services, or was 
permanently residing in the United States under color of law at the time 
the services were performed, including an alien who was lawfully present 
in the United States as the result of the application of the Immigration 
and Nationality Act, § 203(a)(7) or § 212(d)(5), compiled in 8 U.S.C. 
§§ 11538(a)(7) [deleted by amendment] and 1182(d)(5), respectively. 

(B) Any data or information required of claimants applying for benefits 
to determine whether benefits are not payable to them because of their 
alien status shall be uniformly required from all claimants applying for 
benefits. 

(C) In the case of a claimant whose application for benefits would 
otherwise be approved, no determination that benefits to the claimant are 
not payable because of the claimant’s alien status shall be made except 
upon a preponderance of the evidence. 


(c) Partial Unemployment Claims. A penalty in the amount of fifty 
dollars ($50.00) may be assessed against any employer for failure to file partial 
claims required by regulations and within the time limits required by regula- 
tions for individuals having regular jobs with the employers, but who have 
sustained underemployment as defined in the regulations. In the event the 
commissioner finds that the employer had good cause for failure to comply with 
the regulations, this penalty may be waived. 


History. 

Acts 1947, ch. 29, § 4; C.: Supp. 1950, 
§ 6901.4 (Williams, § 6901.28); Acts 1951, ch. 
139, § 3; 1955, ch. 115, §§ 5, 6; 1957, ch. 146, 
§§ 4, 5; 1959, ch. 160, § 2; 1959, ch. 202, § 2; 
1963, ch. 176, § 3; 1965, ch. 183, § 2; 1971, ch. 


204, §§ 4, 5; 1972, ch. 556, §§ 2, 3; 1974, ch. 
460, § 4; 1975, ch. 190, § 5; 1975, ch. 367, § 1; 


1977, ch. 330, §§ 15-17; 1977, ch. 423, § 1; | 
1978, ch. 744, §§ 3-7; 1978, ch. 812, § 1; 1979, | 


ch. 336, § 1; 1981, ch. 165, § 1; 1982, ch. 820, 
§ 2; T.C.A. (orig. ed.), § 50-1323; Acts 1983, ch. 
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368, § 9; 1984, ch. 701, § 2; 1985, ch. 318, § 20; 
1985, ch. 323, § 5; 1993, ch. 194, § 12; 1995, ch. 
502, §§ 1, 3; 1999, ch. 202, § 1; 2000, ch. 888, 
§ 1; 2009, ch. 550, § 6; 2011, ch. 248, § 1; 2012, 
ch. 1050, §§ 3, 4; 2013, ch. 427, §§ 6, 7; 2016, 
ch. 1063, § 1; 2020, ch. 745, § 2; 2021, ch. 538, 
§ 1. 


Compiler’s Notes. 

Acts 2016, ch. 1063, § 4 provided that the 
act, which amended this section, shall apply to 
unemployment claims filed on or after July 1, 
2016. 

Acts 2020, ch. 745, § 4 provided that act 
section 1, which added subdivision (a)(5)(C), is 
repealed on January 1, 2021. 

Acts 2021, ch. 538, § 4 provided that act 
section 1, which added subdivision (a)(5)(C), is 
repealed effective July 1, 2022. 


Amendments. 
The 2016 amendment, in (a)(4), substituted 
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“The administrator shall verify whether claim- 
ants” for “The administrator shall conduct ran- 
dom verification audits of one thousand five 
hundred (1,500) claimants weekly to determine 
if claimants” at the beginning of the second 
sentence; rewrote the third sentence which 
read: “The administrator shall disqualify any 
claimant receiving benefits who the adminis- 
trator finds, as the result of a random audit or 
on information provided to the administrator, 
has provided false work search information for 
a period of not less than eight (8) benefit 
weeks.”, and deleted “any” following ‘claimant’s 
usual occupation or” near the middle of the last 
sentence. 

The 2020 amendment added (a)(5)(C). 

The 2021 amendment added (a)(5)(C). 


Effective Dates. 
Acts 2016, ch. 1063, § 4. July 1, 2016. 
Acts 2020, ch. 745, § 4. June 22, 2020. 
Acts 2021, ch. 538, § 4. May 25, 2021. 


NOTES TO DECISIONS 


1. Availability for Work. 

Trial court erred in affirming the decision of 
the Tennessee Department of Labor and Work- 
force Development, which awarded a substitute 
teacher unemployment benefits because Desig- 
nee of the Commissioner of the Department did 
not make findings that the teacher met the 


eligibility conditions in T.C.A. § 50-7-302(a)(4), 
specifically, that she was able to work, available 
for work, and making a reasonable effort to 
secure work. Metro Gov't of Nashville & David- 
son County v. Tenn. Dep’t of Labor & Workforce 
Dev., — S.W.3d —, 2014 Tenn. App. LEXIS 733 
(Tenn. Ct. App. Nov. 13, 2014). 


§0-7-303. Disqualification for benefits. 


(a) Disqualifying Events. A claimant shall be disqualified for benefits: 
(1)(A)G) If the administrator finds that the claimant has left the claim- 
ant’s most recent work voluntarily without good cause connected with 
the claimant’s work. Except as otherwise provided in subdivision 
(a)(1)(A)Gi)(6), the disqualification shall be for the duration of the 
ensuing period of unemployment and until the claimant has secured 
subsequent employment covered by the unemployment compensation 
law of this state, another state, or the United States, and was paid 
wages by the subsequent employment ten (10) times the claimant’s 
weekly benefit amount. This disqualification shall not apply to a 
claimant who left the claimant’s work in good faith to join the armed 


forces of the United States; 


(ii)(a) A claimant who has left the claimant’s most recent work due to 
sickness, disability, or pregnancy shall be considered to have left 
voluntarily without good cause for purposes of disqualification under 


subdivision (a)(1)(A)(i); 


(b) Notwithstanding subdivision (a)(1)(A)(@i)(a), a claimant who has 
left the claimant’s most recent work due to sickness, disability, or 
pregnancy shall become eligible for unemployment compensation 
upon providing proof satisfactory to the administrator that the 


claimant: 
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(1) Was forced to leave the claimant’s most recent work because 
the claimant was sick, disabled, or pregnant and such evidence is 
supported by competent medical proof; 

(2) Provided written notification to the claimant’s most recent 
employer that the claimant was forced to leave as described in this 
subdivision (a)(1)(A)(@i) as soon as it was reasonably practical to do 
SO; 

(3) Was able to return to the claimant’s most recent work, and 
such evidence is supported by competent medical proof; 

(4) Returned to the claimant’s most recent work and offered to 
work and perform the claimant’s former duties once the claimant 
was able, and the employer did not reemploy the claimant; and 

(5) Is otherwise eligible to receive benefits under this chapter; 

(iii) Nothing in subdivision (a)(1)(A)(@ii) shall entitle a claimant, 
retroactively or otherwise, to receive benefits for the period in which a 
claimant is unable to work; 

(B) The disqualification provided in subdivision (a)(1)(A) shall not apply 

to a claimant who left employment because the claimant’s spouse is a 
member of the armed services of the United States, the spouse is the 
subject of a military transfer, and the claimant left employment to 
accompany the claimant’s spouse; provided, however, that any benefits 
payable under this subdivision (a)(1)(B) shall be paid from the state’s 
general revenue funds and the payment of any such benefits shall not 
adversely affect the employer’s experience rating for purposes of deter- 
mining premiums; 
(2)(A) If the administrator finds that a claimant has been discharged from 
the claimant’s most recent work for misconduct connected with the 
claimant’s work, the disqualification shall be for the duration of the 
ensuing period of unemployment and until the claimant has secured 
subsequent employment covered by an unemployment compensation law 
of this state, another state, or the United States, and was paid wages by 
the subsequent employment ten (10) times the claimant’s weekly benefit 
amount; 

(B)G) A discharge resulting from a positive result from a drug test for 

drugs administered in conformity with chapter 9 of this title shall be 

deemed to be a discharge for misconduct connected with the claimant’s 

work; s 

(ii) A discharge resulting from an alcohol test administered in con- 
formity with chapter 9 of this title, where the claimant’s blood alcohol 
concentration level is equal to or greater than ten-hundredths of one 
percent (0.10%) by weight for non-safety-sensitive positions, and four- 
hundredths of one percent (0.04%), as determined by blood or breath 
testing, for safety-sensitive positions, shall be deemed to be a discharge 
for misconduct connected with work; 

(iii) A discharge resulting from a refusal to take a drug test or an 
alcohol test authorized by chapter 9 of this title shall be deemed to be a 
discharge for misconduct connected with work where it is based upon 
substantial and material evidence of the employee’s refusal; 
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(iv) As regards an injured employee, refusal shall not be presumed 
from failure to take the test during a period of approved medical leave; 
(C) A discharge shall be deemed to be a discharge for misconduct 

connected with the claimant’s work when it results after a claimant 
entered into a written agreement with an employer to obtain a license or 
certification by a specified date as a condition of employment and subse- 
quently the claimant willfully fails without good cause to obtain such 
license or certification by the specified date; 

(3)(A) If the administrator finds that the claimant has failed without good 
cause either to apply for available, suitable work, when so directed by the 
employment office or the administrator, or to accept suitable work when 
offered, or to return to the claimant’s customary self-employment, if any, 
when so directed by the administrator. The disqualification shall continue 
for the week in which the failure occurred, and for the duration of the 
ensuing period of unemployment and until the claimant has secured 
subsequent employment covered by an unemployment compensation law 
of this state, another state, or the United States, and was paid wages by 
the subsequent employment ten (10) times the claimant’s weekly benefit 
amount. In determining whether or not any work is suitable for a 
claimant, the administrator shall consider the degree of risk involved to 
the claimant’s health, safety and morals, the claimant’s physical fitness 
and prior training, the claimant’s experience and prior earnings, the 
claimant’s length of unemployment and prospects for securing local work 
in the claimant’s customary occupation, and the distance of the available 
work from the claimant’s residence. Work is suitable if the work meets all 
the other criteria of this subdivision (a)(3) and if the gross weekly wages 
for the work equal or exceed the following percentages of the claimant’s 
average weekly wage for insured work paid to the claimant during that 
quarter of the claimant’s base period in which the claimant’s wages were 
highest: 

(i) One hundred percent (100%), if the work is offered during the first 
thirteen (13) weeks of unemployment; 

(ii) Seventy-five percent (75%), if the work is offered during the 
fourteenth through the twenty-fifth week of unemployment; 

(iil) Seventy percent (70%), if the work is offered during the twenty- 
sixth through the thirty-eighth week of unemployment; and 

(iv) Sixty-five percent (65%), if the work is offered after the thirty- 
eighth week of unemployment. This subdivision (a)(3) shall not be 
construed as requiring a claimant to accept employment below the 
federal minimum wage; 

(B) Notwithstanding any other provisions of this chapter, no work shall 
be deemed suitable and benefits shall not be denied under this section to 
any otherwise eligible claimant for refusing to accept new work under any 
of the following conditions: 

(i) If the position offered is vacant due directly to a strike, lockout or 
other labor dispute; 

(ii) If the wages, hours or other conditions of the work offered are 
substantially less favorable to the claimant than those prevailing for 
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similar work in the locality; or 

Gii) If, as a condition of being employed, the claimant would be 
required to join a company union or to resign from or refrain from 
joining any bona fide labor organization; 

(4)(A) For any week with respect to which the administrator finds that the 
claimant’s total or partial unemployment is due to a labor dispute, other 
than a lockout that is in active progress at the factory, establishment or 
other premises at which the claimant is or was last employed; provided, 
that this subdivision (a)(4) shall not apply if it is shown to the satisfaction 
of the administrator that: 

(i) The claimant is not participating in the labor dispute that caused 
the claimant’s total or partial unemployment; 

(ii) The claimant does not belong to a grade or class of workers of 
which immediately before the commencement of the labor dispute there 
were members employed at the premises at which the labor dispute 
occurs, any of whom are participating in the dispute; and 

(iii) The claimant was indefinitely separated from employment prior 
to the labor dispute and is otherwise eligible for benefits. Subdivision 
(a)(4)(A)Gi) notwithstanding, persons who were separated before the 
commencement of the labor dispute, and who were eligible for benefits 
as a result of the separation, shall continue to be eligible for benefits as 
long as they do not participate in the labor dispute and remain 
otherwise eligible. For purposes of this subdivision (a)(4)(A)(@ii), an 
“indefinite separation” means that the relationship between the em- 
ployee and employer has been severed without a reasonably definite 
recall date; | 
(B) If, in any case, separate branches of work that are commonly | 

conducted as separate businesses in separate premises are conducted in 
separate departments of the same premises, each department shall, for 
the purposes of this subsection (a), be deemed to be a separate factory, 
establishment or other premises; 
(C) Disqualification imposed by this subdivision (a)(4) shall be for the 
duration of the labor dispute or until the claimant has secured employ- 
ment covered by an unemployment compensation law of this state, 
another state, or the United States, and was paid by subsequent employ- 
ment ten (10) times the claimant’s weekly benefit amount. The subsequent | 
employment must meet the definition of “most recent work” as set forthin | 
subsection (b); 
(5) For any week with respect to which the claimant is receiving, or has | 
received, remuneration in the form of compensation for temporary partial 
disability under the workers’ compensation law of any state or under a | 
similar law of the United States; 
(6)(A) For any week with respect to which, or a part of which the claimant | 
has received, or is seeking, unemployment benefits under an unemploy- | 
ment compensation law of another state or of the United States; however, 
if the appropriate agency of the other state or of the United States finally | 
determines that the claimant is not entitled to the unemployment benefits, 
this disqualification shall not apply. The disqualification imposed by this 
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subdivision (a)(6)(A) shall not apply to any claimant who is seeking or who 

has received benefits provided for by the Veterans’ Readjustment Assis- 

tance Act of 1952, Act of July 16, 1952, ch. 875, 66 Stat. 663 [repealed], and 
any payments previously made by the division of employment security to 

a claimant who was seeking or received simultaneous benefits under the 

Veterans’ Readjustment Assistance Act of 1952 [repealed] are validated; 

(B) In addition, a claimant shall be disqualified from obtaining the 
advantage of a waiting period for any week with respect to which, or a part 
of which, the claimant has received, or is seeking, unemployment benefits 
under an unemployment compensation law of another state or of the 
United States; however, if the appropriate agency of the other state or of 
the United States finally determines that the claimant is not entitled to 
the unemployment benefits, this disqualification shall not apply. The 
disqualification imposed by this subdivision (a)(6)(B) shall not apply to 
any claimant who is seeking or who has received benefits provided for by 
the Veterans’ Readjustment Assistance Act of 1952 [repealed]; 

(7) For the week or weeks in which the administrator finds that the 
claimant has made any false or fraudulent representation or intentionally 
withheld material information for the purpose of obtaining benefits contrary 
to this chapter and for not less than four (4) nor more than the fifty-two (52) 
next following weeks, beginning with the week following the week in which 
the findings were made, as determined by the administrator in each case 
according to the seriousness of the facts. In addition, the claimant shall 
remain disqualified from future benefits so long as any portion of the 
overpayment or interest on the overpayment is still outstanding. In the event 
an overpayment of benefits results from the application of this disqualifying 
provision, the overpayment of benefits shall not be chargeable to any 
employer’s account for experience rating purposes; 

(8)(A) For any week with respect to which a claimant is receiving or is 

entitled to receive a pension, which includes a governmental or other 

pension, retirement or retired pay, annuity, or any other similar periodic 
payment, under a plan maintained or contributed to by a base period or 
chargeable employer as follows: The weekly benefit amount payable to the 

claimant for that week shall be reduced, but not below zero (0): 

(i) By the entire prorated weekly amount of the pension if one 
hundred percent (100%) of the contributions to the plan were provided 
by a base period or chargeable employer; provided, that no reduction 
shall be made if one hundred percent (100%) of the pension is rolled into 
an individual retirement account (IRA); and 

(ii) By no part of the pension if any contributions to the plan were 
provided by the claimant during the claimant’s base period; 

(B) No reduction shall be made under this subdivision (a)(8) by reason 
of the receipt of a pension if the services performed by the claimant during 
the base period for the employer, or remuneration received for the services, 
did not affect the claimant’s eligibility for, or increase the amount of, the 
pension, retirement or retired pay, annuity, or similar payment. The 
conditions specified by this subsection (a) shall not apply to pensions paid 
under the Social Security Act, compiled in 42 U.S.C. § 301 et seq., or the 
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Railroad Retirement Act of 1974, or the corresponding provisions of prior 
law. Payments made under those acts shall be treated solely in the manner 
specified by subdivisions (a)(8)(A)(i) and (11); 

(C) For purposes of this subdivision (a)(8), if any reduced benefit 
payment for any week is not a multiple of one dollar ($1.00), it shall be 
computed to the next lower multiple of one dollar ($1.00); 

(D) Any annuities, pensions or retirement pay that is disqualifying 
pursuant to this section and is payable at the option of the claimant on 
either a lump sum or periodic basis shall be treated as though it were paid 
on the periodic basis specified; 

(E) For purposes of this subdivision (a)(8), an individual shall be 

deemed entitled to receive a pension if'a determination has been made by 
appropriate officials of the individual’s vested right to a pension for any 
week in which the individual is entitled to receive benefits under this 
chapter; 
(9)(A) For any week for which a claimant receives the claimant’s regular 
wages for a vacation period under terms of a labor-management agree- 
ment or other contract of hire allocating the pay to designated week or 
weeks for vacation purposes, but if the remuneration for any week is less 
than the benefit that would be due the claimant for the week under this — 
chapter, the claimant shall be entitled to receive for the week, if otherwise _ 
eligible, benefits reduced by the amount of the remuneration; provided, 
that the total amount of benefits, if not a multiple of one dollar ($1.00), 
shall be computed at the next lower multiple of one dollar ($1.00); 

(B) Subdivision (a)(9)(A) shall apply only if it is found by the adminis- 
trator that employment will be available for the claimant with the 
employer at the end of a vacation period described in this subsection (a); | 

(C) If an employee elects to take the employee’s vacation at a period 
other than that designated in the agreement or contract of hire, any 
vacation pay shall be considered as having been paid for the vacation week _ 
or weeks designated in the agreement or contract of hire; : 
(10) If the administrator finds that a claimant has been discharged from | 

the claimant’s most recent work because such claimant's actions, not previ- | 
ously known or permitted by the employer, placed the claimant’s employer in 
violation of the Fair Labor Standards Act, compiled in 29 U.S.C. § 201 et 

seq., the disqualification shall be for the duration of the ensuing period of | 
unemployment and until the claimant has secured subsequent employment | 
covered by an unemployment compensation law of this. state, or another | 
state, or of the United States, and was paid wages by the subsequent — 
employment ten (10) times the claimant’s weekly benefit amount; | 

(11) For any week with respect to which the claimant is receiving, or has 
received, remuneration in the form of wages in lieu of notice unless the 
claimant’s employer has filed notice pursuant to § 50-1-602 as of July 1, 
2012; 

(12) If the claimant received a severance package from an employer that 
includes an equivalent amount of salary the employee would have received if 
the employee was working during that week unless the claimant’s employer 
has filed notice pursuant to $ 50-1-602 as of July 1, 2012; 
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(13) If the claimant was discharged from the claimant’s most recent work 
through a layoff by the employer and the employer has offered the claimant 
the same job the claimant had prior to the layoff or a similar job with an 
equivalent level of compensation that the claimant had prior to the layoff. The 
disqualification shall be for the duration of the ensuing period of unemploy- 
ment and until the claimant has secured subsequent employment covered by 
an unemployment compensation law of this state, another state, or the United 
States, and was paid wages by the subsequent employment ten (10) times the 
claimant’s weekly benefit amount; or 

(14) Ifthe claimant has an offer of work withdrawn by an employer due to 
the claimant’s refusal to submit to a drug test or the claimant’s positive result 
from a drug test. The disqualification shall be for the duration of the ensuing 
period of unemployment and until the claimant has secured subsequent 
employment covered by an unemployment compensation law of this state, 
another state, or the United States, and was paid wages by the subsequent 
employment ten (10) times the claimant’s weekly benefit amount. 

(b) Definitions. The following definitions apply with respect to the follow- 
ing subdivisions of this section: 

(1) For purposes of subdivisions (a)(1) and (2), “most recent work” means 
employment with: 

(A) Any employer covered by an unemployment compensation law of 
this state, another state, or the United States for whom the claimant last 
worked and voluntarily quit without good cause connected with the 
claimant’s work; 

(B) Any employer covered by an unemployment compensation law of 
this state, another state, or the United States for whom the claimant last 
worked and was discharged for misconduct connected with the claimant’s 
work; or 

(C) Any employer covered by an unemployment compensation law of 
this state, another state, or the United States for whom the claimant last 
worked and earned wages equal to or exceeding ten (10) times the 
claimant’s weekly benefit amount or, if the wages paid are less than ten 
(10) times the claimant’s weekly benefit amount, it shall be considered as 
the “most recent work” when a preponderance of evidence establishes that 
the intent of the hiring agreement was to provide for regular permanent 
employment. Short term employment shall be considered most recent 
work if the employment is traditionally a part of the claimant’s chosen 
profession; 

(2) For purposes of subdivision (c)(2), “suitable employment” means, with 
respect to a claimant, work of a substantially equal or higher skill level than 
the claimant’s past adversely affected employment as defined for purposes of 
the Trade Act of 1974, compiled in 19 U.S.C. § 2101 et seq., and wages for the 
work at not less than eighty percent (80%) of the claimant’s average weekly 
wage as determined for the purposes of the Trade Act of 1974; 

(3) For purposes of subdivision (a)(2): 

(A) “Misconduct” includes, but is not limited to, the following conduct by 
a claimant: 

(i) Conscious disregard of the rights or interests of the employer; 
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(ii) Deliberate violations or disregard of reasonable standards of 
behavior that the employer expects of an employee; 

(iii) Carelessness or negligence of such a degree or recurrence to show 
an intentional or substantial disregard of the employer’s interest or to 
manifest equal culpability, wrongful intent or shows an intentional and 
substantial disregard of the employer’s interests or of the employee’s 
duties and obligations to the employee’s employer; 

(iv) Deliberate disregard of a written attendance policy and the 
discharge is in compliance with such policy; 

(v) A knowing violation of a regulation of this state by an employee of 
an employer licensed by this state, which violation would cause the 
employer to be sanctioned or have the employer’s license revoked or 
suspended by this state; or 

(vi) A violation of an employer’s rule, unless the claimant can dem- 
onstrate that: 

(a) The claimant did not know, and could not reasonably know, of 
the rule’s requirements; or 

(6) The rule is unlawful or not reasonably related to the job 
environment and performance; 

(B) “Misconduct” also includes any conduct by a claimant involving 
dishonesty arising out of the claimant’s employment that constitutes an 
essential element of a crime for which the claimant was convicted; 

(C) “Misconduct” also includes any conduct constituting a criminal 
offense for which the claimant has been convicted or charged that: 

(i) Involves dishonesty arising out of the claimant’s employment; or 

(ii) Was committed while the claimant was acting within the scope of 
employment; and . 

(D) “Misconduct” does not include: 

(1) Inefficiency, or failure to perform well as the result of inability or 
incapacity; 

(2) Inadvertence or ordinary negligence in isolated instances; or 

(3) Good faith errors in judgment or discretion; and 

(4) For purposes of subdivision (a)(11), “wages in lieu of notice” means 
wages paid under circumstances where the employer, not having given an 
advance notice of separation to the employee, and irrespective of the length of 
service of the employee, makes a payment to the employee equivalent to the 
wages the employee could have earned had the employee been permitted to 
work during the period of notice. ~ 
(c) Qualifications. Notwithstanding any other law to the contrary: 

(1) Benefits shall not be denied under this chapter to any otherwise eligible 
claimant for separation from employment pursuant to a labor-management 
contract or agreement, or pursuant to an established employer plan, program, 
policy, layoff or recall that permits the claimant (employee), because of lack of 
work, to accept a separation from employment. However, benefits shall be 
denied a claimant for separation from employment resulting from the 
claimant’s acceptance of an employer’s program that provides incentives to 
employees for voluntarily terminating their employment; 

(2) No otherwise eligible claimant shall be denied benefits for any week 
because of leaving work to enter training approved under § 236(a)(1) of the 
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Trade Act of 1974, codified in 19 U.S.C. $ 2296(a)(1), provided the work left 
is not suitable employment, as defined in $ 236(e) of the Trade Act of 1974, 
codified in 19 U.S.C. § 2296(e), or because of the application to any such week 
in training of provisions in this law or any applicable federal unemployment 
compensation law relating to active search for work, availability for work or 
refusal to accept suitable work; and 

(3) Benefits shall not be reduced or denied under this chapter to any 
otherwise eligible claimant due to such claimant’s enrollment in any institu- 
tion of higher education. 

(d) Overpayments. 

(1) Any person who is overpaid any amounts as benefits under this chapter 
is liable to repay those amounts, except as otherwise provided by this 
subsection (d) or by § 50-7-304(b)(2). 

(2) Upon written request by any person submitted to the administrator 
within ninety (90) days from the date of determination of the overpayment, 
the administrator shall waive repayment of the overpaid amounts if the 
person proves to the satisfaction of the administrator that all of the following 
conditions exist: 

(A) The overpayment was not due to fraud, misrepresentation or willful 
nondisclosure on the part of the person; 

(B) The overpayment was received without fault on the part of the 
person; and 

(C) The recovery of the overpayment from the person would be against 
equity and good conscience. 

(3)(A) The administrator may waive the collection of any overpayment 

that is due to fraud, misrepresentation or willful nondisclosure on the part 

of the person who was overpaid and that is outstanding after the 
expiration of six (6) years from the date of determination of the overpay- 
ment. 

(B) The administrator may waive the collection of any overpayment 
that is not due to fraud, misrepresentation or willful nondisclosure on the 
part of the person who was overpaid and that is outstanding after the 
expiration of six (6) years from the date of determination of the overpay- 
ment. 

(C) If a waiver is given by the administrator pursuant to subdivision 
(d)(3)(A) or (d)(3)(B), such waiver shall only be made by the administrator 
in accordance with § 4-4-120 and procedures established pursuant to such 
section. 

(4) Any person who is overpaid any amounts as benefits under this chapter 
has the right to appeal the determination of overpayment. A person may 
request a waiver of overpayment in accordance with the conditions of 
subdivision (d)(2). Upon determination that a person has been overpaid, the 
person shall be given timely notice of the person’s right to appeal the 
determination of overpayment in accordance with § 50-7-304, and the 
person’s right to request a waiver of overpayment in accordance with 
subdivision (d)(2). The notice shall indicate that there is a determination of 
overpayment, the reasons for the determination, the person’s rights to 
contest the determination or request a waiver of the overpayment, and the 
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time period during which the appeal must be filed or the waiver request 
must be submitted. A recovery of overpayment by reduction of benefits as to 
a subsequent claim shall not occur until notice is provided to a person, 
previously determined to be overpaid, of the person’s right to request a 
waiver of overpayment in accordance with subdivision (d)(2). 

(e)(1) Back Pay Awards. For unemployment insurance benefit purposes, 
the amount of back pay constitutes wages paid in the period for which it was 
awarded. Any employer who is a party to a back pay award settlement due to 
loss of wages is required to report to the division of employment security 


within thirty (30) days of the ruling: 


(A) The amount of the award settlement; | 
(B) The name and social security number of the recipient; and 
(C) The calendar weeks for which the back pay was awarded. 
(2) It is the intent of the general assembly that no overpayment of benefits 
shall be established as a result of a back pay award. 


History. 

Acts 1947, ch. 29, § 5; 1949, ch. 226, §§ 3-5; 
C. Supp. 1950, § 6901.5 (Williams, § 6901.29); 
Acts’'1951,) ch elsoy'S 451953. 0cne P73.) wl: 
1953, ch. 244, § 3; 1955, ch. 115, §§ 7-10; 1957, 
ch. 146, 8§ 6, 7; 1959, ch. 202, §§ 3-6; 1961, ch. 
263, § 1; 1963, ch. 176, § 4; 1967, ch. 208, § 3; 
1971, ch. 132,'§) 2;:1973, ch: 130, § 4; 1974, ch. 
460, §§ 5, 6; 1977, ch. 330, § 18; impl. am. Acts 
1980, ch. 534, § 1; Acts 1980, ch. 641, §§ 2, 9; 
1980, ch. 783, $ 2:'1981, ch: 35, $ 1.1981) eh! 
249, § 3; 1982, ch. 606, § 1; 1982, ch. 820, 
§§ 3-6; T.C.A. (orig. ed.), § 50-1324; Acts 1983, 
ch. 368, §§ 7, 8; 1985, ch. 169, § 1; 1985, ch. 
317, §§ 2, 5; 1985, ch. 318, § 21: 1985;'ch. 383; 
§ 1; 1986, ch. 537, §§ 1, 2; 1986, ch. 597, § 2; 
1987, ch. 212, § 1; 1987, ch. 317, § 1; 1987, ch. 
344, § 1; 1987, ch. 368, §§ 1, 2; 1987, ch. 424, 
§§ 1-3; 1992, ch. 694, § 5; 1998, ch. 194, § 183; 
1995, ch. 502, § 2; 1995, ch. 503, §§ 1-3; 1998, 
ch. 591, § 1; 1998, ch. 852, § 1; 1999, ch. 202, 
§°2; 2001" ch? 82."9"'2:"2007, ch. Ga. 3s 2-0) 
2009, ch. 479, §§ 1, 2; 2010, ch. 781, § 1; 2012, 
ch. 682, § 1; 2012, ch. 824, § 1; 2012, ch. 940, 
§ 1; 2012, ch. 1050, §§ 2, 6-8; 2013, ch. 427, 
§§ 3, 9, 10; 2016, ch. 1063, § 2. 


Compiler’s Notes. 

Acts 2016, ch. 1063, § 4 provided that the 
act, which amended this section, shall apply to 
unemployment claims filed on or after July 1, 
2016. 


Amendments. 
The 2016 amendment rewrote (a)(1)(A), 
which read: “ (1)(A) If the administrator finds 


that the claimant has left the claimant’s most 
recent work voluntarily without good cause 
connected with the claimant’s work. The dis- 
qualification shall be for the duration of the 
ensuing period of unemployment and until the 
claimant has secured subsequent employment 
covered by an unemployment compensation 
law of this state, another state, or the United 
States, and was paid wages by the subsequent 
employment ten (10) times the claimant’s 
weekly benefit amount. No disqualification 
shall be made under this section, however, if 
the claimant presents evidence supported by 
competent medical proof that the claimant was 
forced to leave the claimant’s most recent work 
because the claimant was sick or disabled and 
notified the claimant’s employer of that fact as 
soon as it was reasonably practical to do so, and 
returned to that employer and offered to work 
as soon as the claimant was again able to work, 
and to perform the claimant’s former duties. 
Pregnancy shall be considered in the same way 
as any other illness or disability within the 
meaning of this subsection (a). At the expira- 
tion of the period, if the claimant is not reem- 
ployed, the claimant shall be entitled to unem- 
ployment benefits under this chapter, if 
otherwise eligible under this chapter. Nor shall 
this disqualification apply to a claimant who 
left the claimant’s work in good faith to join the 
armed forces of the United States;”. 


Effective Dates. 
Acts 2016, ch. 1063, § 4. July 1, 2016. 


NOTES TO DECISIONS 


ANALYSIS 


ie Unemployment by Reason of Misconduct. 


3 —ZJustifiable Discharge. 
4, Misconduct Not Found As Reason for 
Unemployment. 

















4.5. Constructive Discharge. 

10. Unemployment Due to Illness or Disabil- 
ity. 

11. Voluntary Termination of Employment. 


1. Unemployment by Reason of Miscon- 
duct. 

Employee’s claim for unemployment compen- 
sation was properly denied because there was 
substantial and material evidence in the record 
to establish that the employee was discharged 
for work-related misconduct; there was sub- 
stantial and material evidence to support the 
finding that a coworker did not approach the 
employee in a threatening manner and that the 
employee was the aggressor in the situation. 
Sanders v. Comm’r of Dep’t of Labor & Work- 
force Dev., —S.W.3d —, 2015 Tenn. App. LEXIS 
727 (Tenn. Ct. App. Sept. 8, 2015). 

Substantial and material evidence estab- 
lished that an employee was discharged for 
work-related misconduct because the Designee 
for the Commissioner of the Department of 
Labor and Workforce Development properly 
found that the employee’s statement consti- 
tuted a threat prohibited by the employer’s 
threatening behavior policy; the colloquial 
meaning of the phrase “take it outside,” when 
uttered in the heat of a dispute, could connote 
an invitation for a physical confrontation. 
Sanders v. Comm’r of Dep’t of Labor & Work- 
force Dev., —S.W.3d —, 2015 Tenn. App. LEXIS 
727 (Tenn. Ct. App. Sept. 8, 2015). 

Because an employee knew of the employer’s 
threatening behavior policy, her failure to abide 
by the policy constituted substantial and mate- 
rial evidence to support the finding of the 
Designee for the Commissioner of the Depart- 
ment of Labor and Workforce Development that 
the employee committed work-related miscon- 
duct. Sanders v. Comm’r of Dep’t of Labor & 
Workforce Dev., — S.W.3d —, 2015 Tenn. App. 
LEXIS 727 (Tenn. Ct. App. Sept. 8, 2015). 

General provision providing for the definition 
of misconduct must give way to the more spe- 
cific provision providing for the exemptions. 
Pavement Restorations Inc. v. Ralls, — S.W.3d 
—, 2017 Tenn. App. LEXIS 111 (Tenn. Ct. App. 
Feb. 17, 2017). 

In order to disqualify the employee from 
unemployment benefits, the fact-finder had to 
determine that his conduct qualified as miscon- 
duct under the statute and that his conduct was 
not nevertheless exempt from the definition of 
misconduct. Pavement Restorations Inc. v. 
Ralls, — S.W.3d —, 2017 Tenn. App. LEXIS 111 
(Tenn. Ct. App. Feb. 17, 2017). 


3. —Justifiable Discharge. 

Trial court properly upheld the denial of an 
employee’s claim for unemployment benefits 
because her refusal to take an alcohol test 
constituted work-related misconduct where she 
was aware of the employer’s policies on the use 
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of intoxicants, had received warnings in the 
past related to those policies, and three other 
employees perceived that the employee smelled 
of alcohol when she arrived for work. Spark- 
man v. Phillips, — S.W.3d —, 2014 Tenn. App. 
LEXIS 399 (Tenn. Ct. App. July 7, 2014). 


4. Misconduct Not Found As Reason for 
Unemployment. 

Employee lit a cigarette and smoked in the 
company truck, constituting a violation of the 
employer’s rule, but substantial evidence sup- 
ported the finding that the employee’s action 
was exempt from the definition of misconduct 
and thus he was qualified for unemployment 
compensation; the employee unintentionally lit 
a cigarette when he woke up from a nap but 
almost immediately threw it out, nothing 
showed he had violated the same rule in the 
past or that he had been given a warning but 
deliberately ignored it, and the violation of the 
no-smoking policy was therefore an isolated 
incident. Pavement Restorations Inc. v. Ralls, 
— §.W.3d —, 2017 Tenn. App. LEXIS 111 (Tenn. 
Ct. App. Feb. 17, 2017). 

In an award of unemployment benefits, the 
decision of the designee of the Commissioner of 
Tennessee Department of Labor & Workforce 
Development that the former employee’s termi- 
nation was not the result of misconduct was 
supported by material evidence and was not 
arbitrary or capricious because, although he 
signed forms associated with two Department 
of Transportation (DOT) physicals containing 
inaccurate information, he informed the medi- 
cal professionals of his vision problems, submit- 
ted to and passed vision tests administered 
during the DOT physicals, and had not been 
informed by any medical professionals that his 
vision problems prevented him from operating 
a commercial vehicle; and the former employer 
was informed of his vision problems. Hampton 
Crane Serv. v. Phillips, — $.W.3d —, 2018 Tenn. 
App. LEXIS 498 (Tenn. Ct. App. Aug. 27, 2018). 

Former employee was entitled to unemploy- 
ment benefits because, although her conduct 
constituted misconduct as the employee was 
aware of the employer’s information system 
policy and that the employee violated the policy 
by using the employer’s instant message sys- 
tem to communicate with coworkers for per- 
sonal purposes, the employee’s violation of the 
policy did not provide grounds for termination 
based on misconduct as it was due to good faith 
errors in judgment or discretion which was 
expressly excluded from the definition of mis- 
conduct. Tenn. Credit Union v. Powell, — 
S.W.3d —, 2019 Tenn. App. LEXIS 304 (Tenn. 
Ct. App. June 19, 2019), review denied and 
ordered not published, — S.W.3d —, 2019 Tenn. 
LEXIS 563 (Tenn. Dec. 5, 2019). 


4.5. Constructive Discharge. 
In an administrative proceeding in which a 
claimant resigns and seeks unemployment ben- 
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efits, the focus is on whether the claimant can 
show under the unemployment benefit statutes 
that he quit for good cause connected with the 
claimant’s work; thus, the legal theories for two 
types of cases, civil cases alleging discrimina- 
tion and an administrative proceeding for un- 
employment benefits, have different elements 
and standards, and the doctrine of constructive 
discharge is inapplicable in an administrative 
unemployment compensation proceeding. Prac- 
tical Ventures, LLC v. Neely, — S.W.3d —, 2014 
Tenn. App. LEXIS 348 (Tenn. Ct. App. June 19, 
2014). 


10. Unemployment Due to Illness or Dis- 
ability. 

Employee did not testify that she told the 
manager that scheduling issues related to her 
daughter’s illness would force her to resign, and 
if she claimed she quit for good cause, the 
evidence was insufficient to support that find- 
ing. Practical Ventures, LLC v. Neely, — S.W.3d 
—, 2014 Tenn. App. LEXIS 348 (Tenn. Ct. App. 
June 19, 2014). 

Board of Review erred in finding that an 
employee was ineligible for unemployment 
compensation benefits because the employee 
was terminated before she was released to 
resume work without restrictions, the employ- 
ee’s claim did not fall within a specific ground of 
disqualification from unemployment benefits, 
the employee did not voluntarily quit her em- 
ployment, and her use of approved medical 
leave was not tantamount to a voluntary quit of 
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employment. Phillips v. Phillips, — S.W.3d —, 
2015 Tenn. App. LEXIS 823 (Tenn. Ct. App. Oct. 
8, 2015). 


11. Voluntary Termination of Employ- 
ment. 

Acts did not support a finding that the man- 
ager discharged the employee during their con- 
versation, and instead the manager’s acts were 
consistent with suspension; the facts further 
supported a holding that the employee volun- 
tarily ended her employment, as she told the 
manager that his suspension did not concern 
her because she was planning on resigning the 
next week anyway, which could have been 
viewed as voicing a specific intent to quit, plus 
she made no effort to cooperate with the inves- 
tigation and did not return work keys as re- 
quested. Practical Ventures, LLC v. Neely, — 
S.W.3d —, 2014 Tenn. App. LEXIS 348 (Tenn. 
Ct. App. June 19, 2014). 

As the facts supported a finding that she 
voluntarily terminated her employment, the 
holding that she was eligible for unemployment 
compensation benefits was not supported by 
substantial and material evidence and was 
arbitrary. Practical Ventures, LLC v. Neely, — 
S.W.3d —, 2014 Tenn. App. LEXIS 348 (Tenn. 
Ct. App. June 19, 2014). 

As the facts were essentially undisputed, the 
court addressed the issue of whether the em- 
ployee voluntarily quit as a question of law. 
Practical Ventures, LLC v. Neely, — S.W.3d —, 
2014 Tenn. App. LEXIS 348 (Tenn. Ct. App. 
June 19, 2014). 


50-7-304. Procedure for claims and appeals. 


(a) Filing. Claims for benefits shall be made in accordance with regulations 
the commissioner prescribes. Each employer shall post and maintain, in places 
readily accessible to individuals performing services for the employer, printed 
statements concerning benefit rights, claims for benefits and other matters 
relating to the administration of this chapter that the commissioner prescribes 
by regulation. Each employer shall supply to the individuals copies of the 
printed statements or other materials relating to claims for benefits when and 
if the commissioner prescribes by regulation. If the commissioner, as a result 
of the regulations or otherwise, elects to supply the printed statements or other 


materials to any employer or employers, it will be done without cost to the 


employer or employers. 

(b) Determinations. 
(1(A) Monetary Determination. A representative designated by the 
commissioner, and referred to as the “agency representative,” shall 
promptly examine the claim and, on the basis of the facts found by the 
agency representative, shall either determine whether or not the claim is 
valid monetarily and, if valid, the week with respect to which benefits 
shall commence, the weekly benefit amount payable and the maximum 
duration of the benefit. The claimant shall be furnished a copy of the 
monetary determination showing the amount of wages paid the claimant 
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by each employer during the claimant’s base period and the employers by 
whom the wages were paid, the claimant’s benefit year, weekly benefit 
amount, and the maximum amount of benefits that may be paid to the 
claimant for unemployment during the benefit year. When a claimant is 
ineligible due to lack of earnings in the claimant’s base period, the 
monetary determination shall so designate. The claimant shall be allowed 
ninety (90) days from the mailing date, or in-person delivery of the 
claimant’s monetary determination to the claimant, within which to 
protest the claimant’s monetary determination. 

(B) Nonmonetary Determination. Further, the agency representa- 
tive shall then review the claim deemed valid monetarily and render a 
determination on the nonmonetary issues presented, except that in any 
case in which the payment or denial of benefits will be determined by 
§ 50-7-303(a)(4), the agency representative shall promptly transmit the 
agency representative’s full findings of fact with respect to § 50-7- 
303(a)(4) to the commissioner, who, on the basis of the evidence submitted 
and additional evidence that the commissioner may require, shall affirm, 
modify or set aside the findings of fact and transmit to the agency 
representative a decision upon the issues involved under § 50-7-303(a)(4), 
which shall be deemed to be the nonmonetary determination of the agency 
representative. Any questions or issues involved in any nonmonetary 
determination may be referred by the commissioner to an unemployment 
hearing officer, who shall make the unemployment hearing officer’s 
determination with respect to the nonmonetary determination in accor- 
dance with the procedure described in subdivision (c)(1). The agency 
representative shall promptly give written notice to the claimant and all 
other interested parties of the nonmonetary determination and the 
reasons for the determination. The nonmonetary determination of the 
agency representative shall become final, unless an interested party files 
an appeal from the nonmonetary determination within fifteen (15) calen- 
dar days after the date of mailing of the written notification of the 
nonmonetary determination to the last known address of the party, or 
within fifteen (15) calendar days after the date the written notification is 
given to the party, whichever first occurs. 

(C) Reconsideration. At any time within one (1) year from the date of 
the making of any monetary or nonmonetary determination, the agency 
representative may, for good cause, reconsider the agency representative’s 
decision, unless an interested party has appealed the monetary or non- 
monetary determination and the appeals tribunal has accepted jurisdic- 
tion, and shall promptly give written notice to the claimant and all other 
interested parties of the agency representative’s amended monetary or 
nonmonetary determination and the reason for the amended 
determination. 

(2) Payment — Overpayments — Employer Response to Request 
for Separation Information — Employer Charges for Overpayment. 

(A) Payment. Benefits shall be paid promptly in accordance with the 
agency decision or any decision of the appeals tribunal, the commissioner’s 
designee or a reviewing court. 
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(i) The payment shall be made upon the issuance of the decision 
unless and until the decision has been modified or reversed by a 
subsequent decision. The payment shall be made regardless of the 
pendency of any application for reconsideration, filing of an appeal, or a 
petition for judicial review. 

Gi) If and when the decision has been modified or reversed, benefits 
shall be paid or denied for weeks of unemployment thereafter in 
accordance with the modifying or reversing decision. | 
(B) Overpayments. Ifno fraud or misrepresentation on the part of the 

claimant is involved and a subsequent decision adverse to the claimant 
results because of the employer’s failure to respond as described in 
subdivision (b)(2)(C) or results because the employer did not appear for a 
scheduled hearing before the appeals tribunal or the commissioner’s 
designee, no overpayment will be established and the claimant will not be 
required to repay any benefits paid prior to the decision. Otherwise, the 
claimant will be charged with any benefits paid, and shall be liable to have 
the payments deducted from future benefits payable under this chapter, or 


shall be liable to repay the commissioner, for deposit in the unemployment — 


compensation fund, a sum equal to the amount so received, and the sum 
shall be collectible in the manner provided in § 50-7-404(b), for collection 
of past due premiums. 

(C) Employer Response to Request for Separation Information. 

If a separation issue exists, the separating employer will be asked to 
supply information describing circumstances leading to the separation. 
The information must be received by the agency within seven (7) days 
from the date the agency request for information is mailed to the 
separating employer. In the absence of the response, the decision of 
entitlement will be based on the claimant’s statement and other informa- 
tion available to the agency. The separating employer may supply infor- 
mation to the agency prior to a request for information being mailed from 
the agency if the employer expects a separation issue to arise with regard 
to an employee. 

(D) Employer Charges for Overpayments. If the decision approv- 
ing the claim is finally reversed, no premium paying employer’s account 
shall be charged with any benefits so paid. The separating employer who 
fails to respond as described in subdivision (b)(2)(C) or who did not appear 
for a scheduled hearing before the appeals tribunal or the commissioner’s 
designee will be charged with that portion of benefits paid that are 
attributable to wages paid in its employment during the base period. 

(EK) Offset expenses and fees. 

(i) In addition to any remedies authorized by this chapter, the 
department may offset any covered unemployment compensation debt, 
as defined in 26 U.S.C. § 6402, due to the department against any 
federal income tax refund due to the department’s claimant debtor in 
accordance with § 6402 of the Internal Revenue Code (26 U.S.C. 
§ 6402) and the federal Treasury Offset Program (31 CFR Part 285) or 
any successor program. 

(ii) [Deleted by 2015 amendment, effective July 1, 2015.] 
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(iii) Any fee or administrative expense imposed by the United States 
department of the treasury or the United States department of labor in 
connection with such offset shall be the responsibility of the debtor. 

(iv) Following such offset, the amount of credit to which a debtor is 
entitled shall not exceed the amount of the credit received by the 
department. 

(c) Appeals. 

(1) In the case of an appeal that has been filed pursuant to subdivision 
(b)(L) and that has not been withdrawn, an unemployment hearing officer 

shall first afford all interested parties reasonable opportunity for a fair 

hearing, and the unemployment hearing officer shall affirm, modify or set 
aside the findings of fact and decision of the agency representative. The 
unemployment hearing officer promptly shall give written notice to all 
interested parties of the unemployment hearing officer’s decision and the 
reasons for the decision. The decision of the unemployment hearing officer 
shall be deemed to be the final decision of the commissioner, unless further 
appeal is initiated pursuant to subsection (e) within fifteen (15) calendar days 
after the date of mailing of the written notification of the decision to the last 
known address of each interested party, or within fifteen (15) calendar days 
after the date the written notification of the decision is given to each interested 
party, whichever first occurs. In the absence of an appeal to the commission- 
er’s designee and within thirty (30) calendar days after the date of mailing of 
the written notification of the decision to the last known address of each 
interested party or within thirty (30) calendar days after the date the written 
notification of the decision is given to each interested party, whichever first 
occurs, the unemployment hearing officer may reconsider the unemployment 
hearing officer’s decision and thereupon promptly shall give written notice to 
the claimant and all other interested parties of the amended decision and the 
reasons for the decision. The amended decision of the unemployment hearing 
ofjicer shall be deemed to be the final decision of the commissioner, unless 

further appeal is initiated pursuant to subsection (e) within fifteen (15) 

calendar days after the date of mailing of the written notification of the 

decision to the last known address of each interested party, or within fifteen 

(15) calendar days after the date the written notification of the decision is 

given to each interested party, whichever first occurs. 

(2) Notwithstanding any other provision of this chapter, the time limit 
provided in subdivision (b)(1) for an appeal to the appeals tribunal may be 
extended for good cause by the appeals tribunal, and the time limit provided 
in subdivision (c)(1) for an appeal to the commissioner’s designee may be 
extended for good cause by the commissioner’s designee. In determining 
whether or not good cause exists for extending the time limits, the appeals 
tribunal and the commissioner’s designee shall consider the length of the 
delay, the reason for the delay, and the prejudice or lack of prejudice to the 
parties. 

(d) Unemployment Hearing Officers. To hear and decide disputed 
claims, the commissioner shall appoint one (1) or more unemployment hearing 
officers selected in accordance with § 50-7-605. No person shall participate on 
behalf of the commissioner or the commissioner’s designee in any case in which 
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the person is an interested party. The commissioner may designate any regular 
qualified employee or employees of the department of labor and workforce 
development as temporary or acting unemployment hearing officers who shall 
serve as hearing officers without additional salary and for the period of time 
the commissioner designates. All reimbursement for travel expenses shall be 
in accordance with the comprehensive travel regulations as promulgated by 
the department of finance and administration and approved by the attorney 
general and reporter. All permanently and temporarily appointed unemploy- 
ment hearing officers will constitute a part of the unemployment compensation 
division. The commissioner shall provide the designees designated to hear 
second stage appeals and the unemployment hearing officers with proper 
facilities and assistants for the execution of their functions. The department 
shall hold annual training for all unemployment hearing officers. Such 
training shall include updates on any new laws or regulations involving 
employment security law enacted by the state or federal government. 
(e) Commissioner’s Designees. 

(1) The commissioner shall designate Tennessee licensed attorneys within 
the department of labor and workforce development to adjudicate appeals of 
the decisions of the unemployment hearing officer. The individuals so desig- 
nated shall be referred to as the commissioner's designees and will constitute 
a part of the department of labor and workforce development’s legal division. 

(2) The commissioner’s designees may on their own motion affirm, modify, 
or set aside any decision of an unemployment hearing officer on the basis of 
the evidence previously submitted in the case, or direct the taking of 
additional evidence, or may permit any of the parties to the decision to 
initiate further appeals before it. The commissioner’s designee shall permit 
the further appeal by any of the parties interested in a decision of an 
unemployment hearing officer. The commissioner may remove to a designee or 
transfer to another unemployment hearing officer proceedings of any claim 
pending before an unemployment hearing officer. The commissioner’s desig- 
nee shall promptly give written notice to all interested parties of the designee’s 
findings and decision. Any decision of the commissioner’s designee shall be 
the final decision of the commissioner. = 
(f) Procedure. The manner in which disputed claims shall be presented, 

the reports required from the claimant and from employers, and the conduct of 
hearings and appeals shall be in accordance with regulations prescribed by the 
commissioner for determining the rights of the parties, whether or not the 
regulations conform to common law or statutory rules of evidence and other 
technical rules of procedure; provided, that proof of misconduct may include 
personnel records and other business records that are in the possession of a 
claimant’s employer and that are relevant to a claim, and such records shall be 
admissible and may constitute evidence of misconduct, regardless of whether 
such evidence is hearsay or whether corroborated by direct witness testimony, 
if such evidence is accompanied by an affidavit of its custodian or other 
qualified person certifying the evidence as a business record. A full and 
complete record shall be kept of all proceedings in connection with a disputed 
claim. All testimony at any hearing upon a disputed claim shall be recorded, 
but need not be transcribed, unless the disputed claim is appealed to chancery 





301 TENNESSEE EMPLOYMENT SECURITY LAW 50-7-304 


court. Notwithstanding § 4-5-312(c) or any other provision to the contrary, the 
appeals tribunal and the commissioner’s designee may, for good cause, hold all 
or part of the hearing by telephone conference. In determining good cause, the 
appeals tribunal and commissioner’s designee shall consider the wishes of the 
parties and such factors as the physical security risk to the participants or the 
department’s staff, the travel distance to the hearing location for either or both 
parties, the relative hardship or convenience to the parties, the complexity of 
the issues and any other factor relevant to having a fair hearing. 

(¢) Witness Fees. Witnesses subpoenaed pursuant to this section shall be 
allowed fees at the rates fixed by the commissioner; provided, that the rates 
shall not be less than the per diem and mileage rates fixed by the laws of the 
state in other civil cases. The fees are deemed a part of the expense of 
administering this chapter. 

(h) Appeal to Courts. Any decision of the commissioner, in the absence of 
any application by any interested party for rehearing of that decision, shall 
become final ten (10) calendar days after the date of mailing of the written 
notification of the decision to the last known address of each interested party 
or within ten (10) calendar days after the date the written notification of the 
decision is given to each interested party, whichever first occurs. In the written 
notification shall be an explanation that further appeals shall be conducted 
within thirty (30) days of the commissioner’s final decision by filing a petition 
for judicial review in the chancery court of the county of the party’s residence 
and that the petition shall be against the commissioner of labor and workforce 
development. Judicial review of any decision of the commissioner shall be 
permitted only after any party claiming to be aggrieved by the decision has 
exhausted the administrative remedies provided by this chapter. 

G) Court Review. 

(1) Within thirty (80) days after the decision of the commissioner has 
become final, any party aggrieved by the decision may secure judicial review 
of the decision by filing a petition for judicial review in the chancery court of 
the county of the party’s residence against the commissioner for review of the 
decision, except that any petition for judicial review of tax liability must be 
filed in the chancery court of Davidson County. In the case of a petition filed 
by an aggrieved party who is not a resident of the state, within thirty (30) 
days after the decision of the commissioner’s designee has become final, a 
nonresident party may secure judicial review of the decision by filing a 
petition for judicial review against the commissioner in the chancery court of 
the county where the employer is located, except that any petition for judicial 
review of tax liability must be filed in the chancery court of Davidson County. 
Any other party to the proceeding before the commissioner’s designee shall be 
made a defendant to the petition and duly served with process. For the 
purposes of this subsection (i), the parties to the proceeding before the 
commissioner’s designee shall be deemed to include the original claimant or 
applicant for benefits, and each and every employer from whom the claimant 
received, during the claimant’s base period, any wages for insured work, 
whether or not the party appeared and participated in the proceeding before 
the commissioner’s designee; and all the parties shall be deemed necessary 
parties to any petition for judicial review filed pursuant to this subsection (i). 


50-7-304 EMPLOYER AND EMPLOYEE 302 


In such action, the petition shall distinctly state the grounds upon which the 
review is sought, and shall be served through the normal processes of the 
court upon the commissioner or the attorney general and reporter. Immedt- 
ately upon the filing of the petition, the petitioner shall cause to be forwarded 
to the commissioner, for informational purposes, a copy of the petition, which 
shall be in addition to the copy of the petition served by the court at the time 
of service of the process. With the commissioner’s answer, which shall be filed 
within thirty (30) days from the date the commissioner or the attorney general 
and reporter is served with the process, the commissioner shall file in the 
court a complete transcript of the record, which shall contain all documents 
and papers, a transcript of all testimony taken in the matter and findings of 
fact and conclusions of law by the commissioner’s designee. 

(2) The chancellor may affirm the decision of the commissioner or the 
chancellor may reverse, remand or modify the decision if the rights of the 
petitioner have been prejudiced because the administrative findings, infer- 
ences, conclusions or decisions are: 

(A) In violation of constitutional or statutory provisions; 

(B) In excess of the statutory authority of the agency; 

(C) Made upon unlawful procedure; 

(D) Arbitrary or capricious or characterized by abuse of discretion or 
clearly unwarranted exercise of discretion; or 

(E) Unsupported by evidence that is both substantial and material in 
the light of the entire record. 

(3) In determining the substantiality of evidence, the chancellor shall take 
into account whatever in the record fairly detracts from its weight, but the 
chancellor shall not substitute the chancellor’s judgment for that of the 
commissioner’s designee as to the weight of the evidence on questions of fact. 
No decision of the commissioner’s designee shall be reversed, remanded or 
modified by the chancellor, unless for errors that affect the merits of the final 
decision of the commissioner’s designee. The petition for judicial review shall 
be heard by the chancellor either at term time or vacation as a matter of right, 
any other statute of this state to the contrary notwithstanding. 

(4) It shall not be necessary in any judicial proceedings under this section 
to enter exceptions to the ruling of the commissioner’s designee, but the 
petition shall distinctly state the grounds upon which the action of the 
commissioner’s designee is deemed erroneous. An appeal may be taken from 
the judgment and decree of the chancery court having jurisdiction of these 
controversies to the Tennessee court of appeals, in the same manner, but not 
inconsistent with this chapter, as provided in other civil cases. 

(5) In any judicial proceeding under this subsection (i), the appellant or 
petitioner shall give bond for costs, or in lieu of bond take the oath prescribed 
by law for paupers. 

(6) Upon the final determination of the judicial proceedings, the commis- 
sioner’s designee shall enter an order in accordance with the final judicial 
determination. 

(j) Notice of Health Insurance. The commissioner, in performing the 
duties established in this section, shall provide to every individual at the time 
the individual first inquires about unemployment compensation benefits the 
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You may be entitled to have the state of Tennessee pay the premium for your 
ongoing health insurance. For more information, contact your local depart- 


ment of human services. 


(k) Conclusiveness of Findings. No finding of fact or law, judgment, 
conclusion, or final order made with respect to a claim for unemployment 
compensation under this chapter may be conclusive in any separate or 
subsequent action or proceeding in another forum, except proceedings under 
this chapter, regardless of whether the prior action was between the same or 
related parties or involved the same facts. 


History. 

Acts 1947, ch.,.29, §.6; C. Supp. 1950, 
§ 6901.6 (Williams, § 6901.30); Acts 1951, ch. 
139, § 5; 1953, ch. 244, § 4; 1959, ch. 146, § 8; 
1959, ch. 202, § 7; 1961, ch. 70, § 3; 1965, ch. 
983,18 33/1969; ch: 32; §v2:1972; ch. 556, $ 4; 
1973, ch. 130, §§ 5, 6; 1975, ch. 190, §§ 6, 7; 
1976, ch. 806, § 1(97); 1977, ch. 330, § 19; 
1978; ch:*7445 §$ 809+ 1979; chy 422,.§) 15; 
T.C.A. (orig. ed.), § 50-1325; Acts 1984, ch. 886, 
§ 1; 1985, ch. 318, §§ 22-27; 1988, ch. 685, 
$§ 1, 2; 1989, ch. 333, § 3; 1991, ch. 420, § 3; 
1992, ch. 694, § 6; 1993, ch. 169, § 1; 1995, ch. 
5038, §§ 4, 5; 1999, ch. 45, §§ 1, 2; 1999, ch. 520, 
§ 41; 2003, ch. 191, §§ 1-4; 2004, ch. 699, § 3; 
2007, ch. 183, §§ 6, 7; 2007, ch. 264, § 1; 2009, 
ch. 209, § 1; 2010, ch. 1042, §§ 1-11; 2011, ch. 
128,§ 1; 2012, ch. 824,§ 2; 2012, ch. 1050, § 5; 
2018, ch. 427, §§ 4, 5; 2015, ch. 95, §§ 2-4. 


Amendments. 

The 2015 amendment deleted the last two 
sentences in (b)(1)(C) which read: “There shall 
be no one (1) year limitation on the agency 
representative reconsidering a decision if a 
claimant is subsequently convicted of a misde- 
meanor or felony that caused the separation 
from the employer; provided, however, that the 


employer gives notification of the conviction in 
a reasonable time to the agency. Any overpay- 
ment created as a result of a reconsideration 
because a claimant is subsequently convicted of 
a misdemeanor or felony that causes the sepa- 
ration from the employer shall be determined 
to be fraud and the administrator shall not 
waive repayment of the overpaid amounts.”; 
rewrote (b)(2)(E)G) which read: “In addition to 
any remedies authorized by this chapter, the 
department may offset any covered unemploy- 
ment compensation debt due to the department 
against any federal income tax refund due to 
the department’s claimant debtor in accordance 
with § 6402 of the Internal Revenue Code, 
codified in 26 U.S.C. § 6402, and the federal 
Treasury Offset Program, compiled in 31 CFR 
part 285, or any successor program.”; and de- 
leted (b)(2)(E)Gi) which read: “(ii) The depart- 
ment may exercise this right of setoff if the 
obligation of the debtor was the result of: (a) 
Fraud or the claimant debtor’s failure to report 
earnings; or (b) Any penalties and interest 
assessed by the department on a debt contem- 
plated by this subdivision (b)(2)(E).” 


Effective Dates. 
Acts 2015, ch. 95, § 9. July 1, 2015. 


NOTES TO DECISIONS 


ANALYSIS 


10. Judicial Review. 
13. Illustrative Cases. 
14. Remand. 


10. Judicial Review. 

As the facts were essentially undisputed, the 
court addressed the issue of whether the em- 
ployee voluntarily quit as a question of law. 
Practical Ventures, LLC v. Neely, — S.W.3d —, 
2014 Tenn. App. LEXIS 348 (Tenn. Ct. App. 
June 19, 2014). 

As the facts supported a finding that she 
voluntarily terminated her employment, the 
holding that she was eligible for unemployment 
compensation benefits was not supported by 
substantial and material evidence and was 
arbitrary. Practical Ventures, LLC v. Neely, — 


S.W.3d —, 2014 Tenn. App. LEXIS 348 (Tenn. 
Ct. App. June 19, 2014). 

Employee’s claim for unemployment compen- 
sation was properly denied because there was 
substantial and material evidence in the record 
to establish that the employee was discharged 
for work-related misconduct; there was sub- 
stantial and material evidence to support the 
finding that a coworker did not approach the 
employee in a threatening manner and that the 
employee was the aggressor in the situation. 
Sanders v. Comm’r of Dep’t of Labor & Work- 
force Dev., —S.W.3d —, 2015 Tenn. App. LEXIS 
727 (Tenn. Ct. App. Sept. 8, 2015). 

Because an employee knew of the employer’s 
threatening behavior policy, her failure to abide 
by the policy constituted substantial and mate- 
rial evidence to support the finding of the 
Designee for the Commissioner of the Depart- 
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ment of Labor and Workforce Development that 
the employee committed work-related miscon- 
duct. Sanders v. Comm’r of Dep’t of Labor & 
Workforce Dev., — S.W.3d —, 2015 Tenn. App. 
LEXIS 727 (Tenn. Ct. App. Sept. 8, 2015). 

Substantial and material evidence estab- 
lished that an employee was discharged for 
work-related misconduct because the Designee 
for the Commissioner of the Department of 
Labor and Workforce Development properly 
found that the employee’s statement consti- 
tuted a threat prohibited by the employer’s 
threatening behavior policy; the colloquial 
meaning of the phrase “take it outside,” when 
uttered in the heat of a dispute, could connote 
an invitation for a physical confrontation. 
Sanders v. Comm’r of Dep’t of Labor & Work- 
force Dev., —S.W.3d —, 2015 Tenn. App. LEXIS 
727 (Tenn. Ct. App. Sept. 8, 2015). 

Employee lit a cigarette and smoked in the 
company truck, constituting a violation of the 
employer’s rule, but substantial evidence sup- 
ported the finding that the employee’s action 
was exempt from the definition of misconduct 
and thus he was qualified for unemployment 
compensation; the employee unintentionally lit 
a cigarette when he woke up from a nap but 
almost immediately threw it out, nothing 
showed he had violated the same rule in the 
past or that he had been given a warning but 
deliberately ignored it, and the violation of the 
no-smoking policy was therefore an isolated 
incident. Pavement Restorations Inc. v. Ralls, 
—§.W.3d —, 2017 Tenn. App. LEXIS 111 (Tenn. 
Ct. App. Feb. 17, 2017). 

Denial of medical licensure in Tennessee to 
an applicant was not inappropriate because the 
decision by the Tennessee Board of Medical 
Examiners that the applicant’s long absence 
from direct patient care necessitated a formal 
assessment before the applicant could engage 
in the practice of emergency medicine in Ten- 
nessee was not unclear, arbitrary and capri- 
cious, or unsupported by substantial and mate- 
rial evidence. Perez v. Tenn. Bd. of Med. 
Examiners, — S.W.3d —, 2019 Tenn. App. 
LEXIS 336 (Tenn. Ct. App. July 3, 2019). 


50-7-306. Seasonal employment. 


(a) As used in this section: 
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13. Illustrative Cases. 

Trial court erred in affirming the decision of 
the Tennessee Department of Labor and Work- 
force Development, which awarded a substitute 
teacher unemployment benefits because Desig- 
nee of the Commissioner of the Department did 
not make findings that the teacher met the 
eligibility conditions in T.C.A. § 50-7-302(a)(4), 
specifically, that she was able to work, available 
for work, and making a reasonable effort to 
secure work. Metro Gov’t of Nashville & David- 
son County v. Tenn. Dep’t of Labor & Workforce 
Dev., — S.W.3d —, 2014 Tenn. App. LEXIS 733 
(Tenn. Ct. App. Nov. 13, 2014). 

In an award of unemployment benefits, the 
decision of the designee of the Commissioner of 
Tennessee Department of Labor & Workforce 
Development that the former employee’s termi- 
nation was not the result of misconduct was 
supported by material evidence and was not 
arbitrary or capricious because, although he 
signed forms associated with two Department 
of Transportation (DOT) physicals containing 
inaccurate information, he informed the medi- 
cal professionals of his vision problems, submit- 
ted to and passed vision tests administered 
during the DOT physicals, and had not been 
informed by any medical professionals that his 
vision problems prevented him from operating 
a commercial vehicle; and the former employer 
was informed of his vision problems. Hampton 
Crane Serv. v. Phillips, — S.W.3d —, 2018 Tenn. 
App. LEXIS 498 (Tenn. Ct. App. Aug. 27, 2018). 


14. Remand. 

Trial court did not err in remanding a former 
employee’s case for a new agency proceeding 
with a new hearing officer because Department 
of Labor and Workforce Development conceded 
that the employee’s rights could have been 
prejudiced by unlawful procedure and acknowl- 
edged that the placement of the employee’s 
former colleague as the Appeals Tribunal hear- 
ing officer could have presented a conflict of 
interest and denied him the fair hearing to 
which he was entitled. Young v. Tenn. Dep’t of 
Labor & Workforce Dev., — S.W.3d —, 2014 
Tenn. App. LEXIS 656 (Tenn. Ct. App. Oct. 14, 
2014). 


(1) “Active seasonal period” means the regularly recurring period of 
twenty-six (26) consecutive weeks or less within a calendar year as approved 
by the department in which a seasonal employer customarily carries on all 


work operations; 


(2) “Inactive seasonal period” means the period within a calendar year in 
which there is a customary cessation of all work operations and is other than 


the active seasonal period; 


(3) “Non-seasonal wages” mean wages earned in employment other than 
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seasonal employment; 

(4) “Reasonable assurance” means a written notice that the employee will 
be employed by the seasonal employer in the same or similar capacity during 
the following active seasonal period; 

(5) “Seasonal employer” means an employer who customarily employs 
workers only during a regularly recurring period of twenty-six (26) consecu- 
tive weeks or less within a calendar year and has been determined to be a 
seasonal employer by the department; 

(6) “Seasonal employment” means employment within the active seasonal 
period, as approved by the department; 

(7) “Seasonal wages” means remuneration earned during seasonal em- 
ployment by a seasonal worker who has received actual written notice prior to 
performing any seasonal work in the active seasonal period that the wages 
are potentially excludable from the base period as defined in § 50-7-218; and 

(8) “Seasonal worker” means an individual who has earned seasonal 
wages from a seasonal employer during the approved active seasonal period. 
(b) Determination of Seasonal Employer Status. Effective July 1, 2020: 

(1) No employer shall be considered a seasonal employer until the depart- 
ment issues a written determination that an applicant is a seasonal employer; 

(2) An application for a seasonal employer determination must be made on 
forms prescribed by the department and must be received by the department 
between September 1 and October 31 each year; 

(3) At the time of application, the employer shall have an experience rating 
pursuant to §$ 50-7-403(b)(L)(A); shall have no unpaid liability, including 
lien fees, penalties, or interest charges; and shall have not been delinquent in 
submitting any premium and wage reports or payment required under this 
chapter in the four (4) quarters preceding the application; 

(4) Upon application for seasonal employer status, the department shall 
determine whether the employer is seasonal and, if seasonal, the employer’s 
active seasonal period. The determination will be effective January 1 through 
December 31 of the following calendar year and shall not have any retroactive 
effect; 

(5) The determination shall include the beginning and ending dates of the 
seasonal employer’s active seasonal period. If the beginning or ending date for 
the active seasonal period falls within any calendar week, the entire week is 
counted as within the active seasonal period; 

(6) Any seasonal employer determination rendered with respect to an 
employer pursuant to this section shall be final and conclusive upon the 
employer for all purposes and in all proceedings whatsoever unless the 
employer has timely filed with the division of employment security a written 
application for review and_ redetermination in accordance with 
§ 50-7-404(h); 

(7) The department may, on its own motion, reconsider the active seasonal 
period and seasonal employer status of any seasonal employer; 

(8) The department shall terminate the employer’s seasonal employer 
status upon receipt of a written request from the seasonal employer requesting 
termination of the seasonal employer status; and 

(9) If any seasonal worker performs services for the same seasonal em- 
ployer outside the employer’s designated active seasonal period and in excess 
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of twenty-six (26) consecutive weeks in a calendar year, the seasonal employer 
is disqualified as a seasonal employer and all wages paid by the seasonal 
employer to all seasonal workers shall be considered non-seasonal wages. 
(c) Notification to Seasonal Workers. Effective July 1, 2020: 

(1) A seasonal employer shall conspicuously display the department’s 
seasonal determination on the employer’s premises; 

(2) Each seasonal worker or prospective seasonal worker shall receive 
written notice from the seasonal employer prior to the beginning of each active 
seasonal period that the seasonal wages are potentially excludable from the 
base period as defined in § 50-7-218. The notice shall: 

(A) Be provided prior to the performance of any service for the seasonal 
employer; 

(B) Advise the seasonal worker of the beginning and ending dates of the 
active seasonal period; and 

(C) Contain the department’s contact information for any inquiries by 
the seasonal workers; and 

(3) The employer shall provide the seasonal worker with written notice of 
any subsequent change in the employee’s status as a seasonal worker. 

(d) Payment of Benefits to Seasonal Workers. Effective July 1, 2020: 

(1) Wages from seasonal employment shall not be included in the base 
period as defined in § 50-7-218 for any week of unemployment commencing 
during the inactive seasonal period between two (2) successive active seasonal 
periods, if the claimant performs the services in an active seasonal period and 
a reasonable assurance is provided that the claimant will perform the service 
for the seasonal employer during the following active seasonal period; 

(2) If benefits are denied to a seasonal worker for any week solely as a 
result of subdivision (d)(1) and the seasonal worker is not offered an 
opportunity to perform in the next active seasonal period for which there was 
a reasonable assurance of employment, the seasonal worker is entitled to 
retroactive payment of benefits for each week that the seasonal worker 
previously filed a timely claim for benefits; and 

(3) Wages from seasonal employment shall be included in the base period 
as defined in § 50-7-218 for any week of unemployment commencing during 
the employer’s active seasonal period. 


activities of employment which are primarily 


History. 
Acts 2012, ch. 1107, § 1; 2016, ch. 751, § 2. related to the production of the employer’s 
characteristic goods or services; 
Amendments. 


The 2016 amendment rewrote this section, 
which read: “(a) As used in this section: 

“(1) ‘Active period or periods of a seasonal 
pursuit’ means the longest regularly recurring 
period or periods of a calendar year within 
which production operations of a seasonal em- 
ployer are customarily carried on; 

“(2) ‘Inactive period or periods of a seasonal 
pursuit’ means that part of a calendar year 
which is not included in the active period or 
periods of a seasonal employer; 

“(3) ‘Interested party’ means any individual 
affected by a seasonal determination; 

“(4) ‘Production operations’ means all the 


“(5) ‘Reasonable assurance’ means a written, 
oral or implied agreement that the employee 
will perform services in the same or similar 
capacity during the ensuing active period of a 
seasonal pursuit; 

“(6) ‘Seasonal employment’ means services 
performed by an individual in the employ of a 
seasonal employer and only during such sea- 
sonal employer’s active period or periods of a 
seasonal pursuit. No services performed by an 
individual in the employ of a seasonal employer 
may be considered seasonal employment if the 
individual performs any services in the employ 
of such employer during the inactive period of 
seasonal pursuit; 
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“(7) “Seasonal wages’ means the wages 
earned by a seasonal worker as an employee of 
a seasonal employer within the active period or 
periods of such employer. The department may 
prescribe by rule the manner in which seasonal 
wages shall be reported; and 

“(8) ‘Seasonal worker’ means an individual in 
the employ of a seasonal employer only during 
the employer’s active period of seasonal pur- 
suit. An individual may not be considered a 
seasonal worker nor should wages be reported 
as seasonal wages if the individual performs 
any services in the employ of such employer 
within the inactive period of a seasonal pursuit. 

“(b) Effective with claims filed on or after 
July 1, 2016: 

“(1) A seasonal employer is one which, be- 
cause of seasonal conditions making it imprac- 
ticable or impossible to do otherwise, custom- 
arily carries on production operations only 
within a regularly recurring active period or 
periods of less than an aggregate of thirty-six 
(36) weeks in a calendar year. No employer 
shall be considered a seasonal employer until 
the department makes a determination that 
the employer is seasonal. However, any succes- 
sor to a seasonal employer shall be deemed a 
seasonal employer unless the successor re- 
quests cancellation of the seasonal employer 
status within one hundred twenty (120) days 
after the acquisition. This subdivision (b)(1) 
shall not be applicable to pending cases or 
retroactive in effect; 

“(2) Upon application by an employer for 
seasonal employer status, the department shall 
determine or redetermine whether the em- 
ployer is seasonal and, if seasonal, the employ- 
er’s active period. The department is autho- 
rized to redetermine a seasonal employer’s 
active period. An application for a seasonal 
determination must be made on forms pre- 
scribed by the department and must be made at 
least thirty (30) days prior to the beginning 
date of the period of production operations for 
which a determination is requested; 

“(3)(A) Whenever the department has deter- 
mined or redetermined an employer to be sea- 
sonal, the employer shall be notified immedi- 
ately. The notice must contain the beginning 
and ending dates of the employer’s active pe- 
riod or periods; 

“(B) Any employer determined or redeter- 
mined to be a seasonal employer shall display 
notices of its seasonal determination conspicu- 
ously on the employer’s premises in a sufficient 
number of places to be available for inspection 
_ by the employer’s workers. Any employer deter- 
mined or redetermined to be a seasonal em- 
_ ployer shall also notify the employer’s workers 
in writing upon the initial seasonal determina- 
tion and individually to any worker hired by 
_ the seasonal employer after such initial notifi- 
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cation. Such notices shall contain the depart- 
ment’s contact information for any inquiries by 
the workers. The notices may be furnished by 
the department; 

“(4) A determination or redetermination by 
the department that an employer is a seasonal 
employer shall become effective unless an in- 
terested party files an application for review 
within ten (10) days of the beginning date of the 
first period of production operations to which 
the determination or redetermination applies. 
An application for review shall be an applica- 
tion for a determination of status; 

“(5)(A) Benefits based on seasonal employ- 
ment shall be payable to a seasonal worker in 
the employ of a seasonal employer for weeks of 
unemployment that occur during such employ- 
er’s active period of seasonal pursuit; 

“(B) Benefits shall not be paid based on 
services performed in seasonal employment for 
any week of unemployment beginning after 
July 1, 2016, that begins during the period 
between two (2) successive normal active peri- 
ods of seasonal pursuit to any seasonal worker 
if that seasonal worker performs the service in 
the first of the normal active periods and if 
there is a reasonable assurance that the sea- 
sonal worker will perform the service for a 
seasonal employer in the second of the active 
periods. If benefits are denied to a seasonal 
worker for any week solely as a result of this 
subsection (b) and the seasonal worker is not 
offered an opportunity to perform in the second 
normal active period for which reasonable as- 
surance of employment had been given, the 
seasonal worker is entitled to a retroactive 
payment of benefits under this subsection (b) 
for each week that the seasonal worker previ- 
ously filed a timely claim for benefits; 

“(6) The benefits payable to any otherwise 
eligible seasonal worker shall be calculated in 
accordance with this section for any benefit 
year which is established on or after the begin- 
ning date of a determination by the department 
that an employer is a seasonal employer if such 
seasonal worker was employed by the seasonal 
employer during the base period applicable to 
such benefit year, as if such determination had 
been effective in such base period; 

“(7) Nothing in this section shall be construed 
to limit the right of any individual whose claim 
for benefits is determined in accordance with 
this section to appeal from such determination 
as provided in § 50-7-304. 

“(c) It is the intent of the general assembly 
that the department will begin preparation for 
implementation of this section by including in 
any request for proposal for new computer 
systems the ability to begin implementing this 
section by July 1, 2016.” 


Effective Dates. 
Acts 2016, ch. 751, § 6. July 1, 2016. 
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PART 4 
PREMIUMS 


50-7-403. Experience rating for employers. 


(a) Except as provided in § 62-43-113(b)(2)(A)(i) [repealed] of the Tennessee 
Employee Leasing Act pertaining to staff leasing companies and the clients of 
the staff leasing companies, for each twelve-month period beginning July 1, 
employers shall be classified, in accordance with the experience in the payment 
of premiums and with respect to benefits charged against their accounts, in 
order that premium rates may be assigned that will reflect the benefit and 
premium experience. 

(b)(1) Except as provided in § 62-43-113(b)(2)(A)(ii) [repealed] of the Ten- 

nessee Employee Leasing Act pertaining to staff leasing companies and the 

clients of the staff leasing companies, there shall be two (2) methods used in 
determining the experience rating of an employer. In each method, the 
benefit and premium experience is to be determined from the reserve ratio. 

Subdivision (b)(1)(A) shall apply to any employer whose individual account 

has been chargeable with benefits and subject to premiums throughout the 

thirty-six (36) consecutive calendar month period ending on the computation 
date, as defined in subdivision (k)(1), and shall continue to apply until the 
employer has not had a payroll subject to premiums for nine (9) consecutive 
calendar quarters. Any other employer subject to premiums and chargeable 
with benefits shall be considered a new employer and shall be subject to the 

applicable new employer rate as provided in subdivision (b)(1)(B). 

(A) The reserve ratio of each employer subject to this subdivision (b)(1) 
shall be determined by totaling all premiums paid by that individual 
employer for all years during which that employer has been subject to this 
chapter and subtracting the total of all benefits charged to the account of 
that employer for all years. The difference shall be divided by the average 
taxable payroll of that employer for the three (3) most recent calendar 
years, ending on the computation date. The resulting quotient shall be the 
reserve ratio for that employer. The employer premium rate shall be 
determined by matching the reserve ratio to the appropriate premium rate 
in premium rate table 1, 2, 3, 4, 5 or 6 in subsection (g). 

(B)G) Prior to July 1, 2004, the reserve ratio assigned to all new 

employers shall be determined by ascertaining which of the Standard 

Industrial Classification (SIC) Codes applies to the employer’s industry 

or business. The SIC Codes and the code numbers of the industries or 

businesses within each classification are: 
01-09 Agriculture 
10-14 Mining 
15-17 Construction 
20-39 Manufacturing 
40-49 Transportation 
50-59 Trade 
60-67 Finance, Insurance, Real Estate 
70-89 Services 

A separate reserve ratio is determined for each classification by totaling all 

















| 
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premiums paid by all employers within the same classification for all years 
during which these employers have been subject to this chapter and 
subtracting the total of all benefits charged to the accounts of those 
employers for all years. The difference shall be divided by the average 
taxable payrolls of those employers for the three (3) most recent calendar 
years, ending on the computation date. The new employer premium rate 
shall be two and seven-tenths percent (2.7%) for each twelve-month period 
beginning July 1, except when the industry or business of the new 
employer falls within a classification of the SIC Code that has a reserve 
ratio of minus four percent (-4%) or less. In those instances only, the new 
employer premium rates shall be determined for each twelve-month 
period beginning July 1, by matching the reserve ratios to the appropriate 
premium rates in premium rate table 1, 2, 3, 4, 5 or 6 of subsection (g). 
This new employer premium rate will be assigned for each tax rate year 
beginning July 1, until the employer’s individual account has been 
chargeable with benefits and subject to premiums throughout the thirty- 
six (86) consecutive calendar month period ending on the computation 
date. 

(ii) Effective July 1, 2004, the premium rate assigned to each new 
employer for each twelve-month period beginning July 1 shall be two 
and seven-tenths percent (2.7%) except when the industry or business of 
the new employer falls within a two-digit classification of the North 
American Industry Classification System (NAICS) that has a reserve 
ratio of less than zero percent (0%). In those instances only, the new 
employer rates shall be determined for each twelve-month period 
beginning July 1 by matching the reserve ratio of a 2-digit NAICS in 
which the employer’s industry or business is classified to the appropri- 
ate premium rates in premium rate table 1, 2, 3, 4, 5 or 6 of subsection 
(g). This new employer premium rate will be assigned for each tax rate 
year beginning each July 1, until the employer’s individual account has 
been chargeable with benefits and subject to premiums throughout the 
thirty-six (36) consecutive calendar month period ending on the compu- 
tation date. The reserve ratio of each two-digit NAICS is determined for 
each classification by: 

(a) Totaling all premiums paid by all employers within the same 
classification, who were active anytime within the thirty-six (36) 
consecutive months ending on the previous December 31, for all years 
during which these employers have been subject to this chapter; and 

(b) Subtracting the total of all benefits charged to the accounts of 
those employers for all years; and 

(c) Dividing the difference by the average taxable payrolls of those 
employers for the three (3) most recent calendar years ending on the 
previous December 31. 

The two-digit NAICS and the code numbers and the industries or 
businesses within each classification are: 
11 Agriculture, Forestry, Fishing, Hunting 
21 Mining 
22 Utilities 
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23 Construction 

31 Manufacturing — food, beverage, tobacco products, textile, apparel, leather 
and allied product manufacturing 

32 Manufacturing — wood, paper, printing and related support services, 
petroleum and coal products, chemical, plastics and rubber, nonmetallic 
mineral product manufacturing 

33 Manufacturing — primary metal, fabricated metal, machinery, computer 
and electronic products, electrical equipment, appliances and components, 
transportation equipment, furniture and related products, miscellaneous 
manufacturing 

42 Wholesale Trade 

44 Retail Trade — motor vehicle and parts dealers, furniture and home 


furnishings, electronics and appliances, building material and garden equip- — 


ment, food and beverage, health and personal care, gasoline stations, clothing 
and clothing accessories stores 
45 Retail Trade — sporting goods, hobby, book and music stores, general 
merchandise, miscellaneous store retailers, nonstore retailers 
48 Transportation and Warehousing — air, rail, water, truck, transit and 
ground passenger, pipeline, scenic and sightseeing transportation, support 
activities for transportation 
49 Transportation and Warehousing — postal service, couriers and messen- 
gers, warehousing and storage 
51 Information — publishing, motion picture and sound recording, broadcast- 
ing and telecommunications, information services and data processing 
52 Finance and Insurance 
53 Real Estate and Rental and Leasing 
54 Professional, Scientific and Technical Services 
55 Management of Companies and Enterprises 
56 Administrative and Support and Waste Management and Remediation 
Services 
61 Educational Services 
62 Health Care and Social Assistance 
71 Arts, Entertainment and Recreation 
72 Accommodation and Food Services 
81 Other Services, except Public Administration 
(iii)(a) Notwithstanding subdivision (b)(1)(B)(ii), the department, in 
determining the experience rating for new employers in operation at 
least three (3) years immediately preceding the date of becoming a 
liable employer in Tennessee, shall allow, upon election of the em- 
ployer, for an interstate transfer of the employer’s experience rating. 
(b) The employer shall provide the department with an authenti- 
cated account history from information accumulated from operations 
from the state from which the employer relocated in order to compute 
a Tennessee new employer premium rate. 
(c) This subdivision (b)(1)(B)Gii) shall apply to all employers relo- 
cating into Tennessee on or after July 1, 2014. 
(dq) In the event that the unemployment trust fund balance is lower 
than or equal to seven hundred million dollars ($700,000,000), then 
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the commissioner, in the commissioner’s sole discretion, may suspend 
the use of this subdivision (b)(1)(B)(ii) to determine the new employer 
experience rating for employers relocating to Tennessee. The rate 
shall revert to the industry rate designated at the time of the 
suspension of this subdivision (b)(1)(B)(@ii). 

(e) Notwithstanding any other law to the contrary, this subdivision 
(b)(1)(B)Gii) shall not apply to the extent that compliance with such 
provisions would violate federal law or cause the department a loss of 
federal funding. 

(C) After January 1, 1954, premiums paid up to and including January 


31 shall be deemed to have been paid for the period ending December 31 
of the previous calendar year, if the premiums are based on wages paid 
during the period ending December 31 of the previous calendar year. 
Benefits will be charged to employers’ accounts on the basis of benefits 
paid during each calendar year ending on the computation date. 

(2) Mergers and Successorships. Effective for transfers made on or 


after January 1, 2006, premium and benefit experience, as provided in 
subsections (a) and (b)(1), shall only be transferred in accordance with this 
subdivision (6)(2). 


(A)G) In the event of a merger of employers or employing units and the 
resulting employer is a new entity, the combined taxable payroll, benefit 
and premium experience of the employers or employing units involved 
shall be computed as of the effective date of the merger to determine a 
new reserve ratio and premium rate applicable to the resulting 
employer. 

(ii) In the event that any person or employing unit acquires or has 
acquired all or a distinct, severable, identifiable and segregable portion 
of the business of an employer and continues or has continued the 
acquired portion of the business of the predecessor, the successor shall 
be eligible to succeed to that part of the taxable payroll, benefit and 
premium experience of the predecessor that is attributable solely to that 
portion of the business that was acquired; provided, that: 

(a) Any and all of the predecessor employer’s outstanding liabilities 
under this chapter are paid; 
(b) The parties have filed with the division of employment security 

a written agreement transferring the taxable payroll, benefit and 

premium experience, or portion of the taxable payroll, benefit and 

premium experience. The agreement must be executed by all of the 
employers or employing units involved, and must be notarized and 
filed during the calendar quarter in which the acquisition occurs or 
during the calendar quarter immediately following that quarter; and 
(c) The administrator does not determine, pursuant to the factors 
in subdivision (b)(2)(F), that a substantial purpose of the transfer of 
trade or business was to obtain a reduced liability for premiums. 
(B)(i) In the event that there is only one (1) transferring employer and 
the successor, at the time of the acquisition, is not already an employer, 
as defined in § 50-7-205, the reserve ratio and premium rate applicable 
to the predecessor employer, with respect to the period immediately 
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preceding the date of the transfer, applies to the successor employer for 

the calendar quarter in which the acquisition takes place, and remains 

in effect until adjusted as provided in subsections (g) and (j). In the event 
that the successor, at the time of the acquisition, is an employing unit, 

as defined in § 50-7-206, but not an employer, as defined in § 50-7-205, 

the successor shall, as of the first day of the calendar year during which 

the transfer is made, become an employer under this chapter, and the 
successor’s premium rate, from January 1 of the year in which the 
acquisition takes place until the first day of the calendar quarter during 
which the acquisition takes place, shall be the applicable new employer 

premium rate as provided in subdivision (b)(1)(B). 

(ii) In the event that the successor is already an employer at the time 
of the acquisition, the reserve ratio applicable at the time of the 
acquisition to the successor employer shall continue to be applicable 
until the end of the rate year in which the succession occurs. 

(iii) Commencing with the next premium rate year after an employer 
has transferred a distinct, severable, identifiable and segregable portion 
of the employer’s business, the reserve ratio and premium rate of the 
predecessor employer shall be based on the portion of the taxable 
payroll, benefit and premium experience remaining to the credit of the 
predecessor employer after the transfer. 

(C) Notwithstanding any other law, this subdivision (b)(2)(C) shall 
apply regarding assignment of premium rates and transfers of benefit and 
premium experience of an employer’s trade or business, or a portion of an 
employer’s trade or business, to another employer, if, at the time of the 
transfer, there is any common ownership, management or control of the 
two (2) employers. In such cases, the benefit and premium experience 
attributable to the transferred trade or business shall be transferred to the 
employer to whom the trade or business is so transferred. The reserve 
ratios and premium rates of both employers shall be recalculated and 
made effective immediately upon the date of the transfer of the trade or 
business. For the purposes of this section: 

(i) “Trade or business” includes the employer’s workforce; 

(ii) “Common ownership, management or control” includes any indi- 
vidual who has at least a ten percent (10%) ownership interest in or 
participates in the management or control of the predecessor’s trade or 
business, and who has a relative who has a ten percent (10%) ownership 
interest in or participates in the management or control of the succes- 

sor’s trade or business; and 

Gi) For purposes af this subdivision (b)(2)(C), “relative” means 
spouse, child, stepchild, adopted child, grandchild, son-in-law, daughter 
in-law, parent, step-parent, parent-in-law, grandparent, brother, sister, 
half brother, half sister, step-brother, step-sister, brother-in-law, sister- 
in-law, aunt, uncle, nephew and niece. 

(D) If, following a transfer of experience under subdivision (b)(2)(C), the 
administrator, pursuant to the factors in subdivision (b)(2)(F), determines 
that a substantial purpose of the transfer of trade or business was to 
obtain a reduced liability for premiums, the experience rating factors of 








a 
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the employers involved shall be combined into a single account and a 
single premium rate assigned to the account as of the date of the transfer. 

(EK) Ifa person or employing unit is not an employer under this chapter 
at the time the person or employing unit acquires the trade or business of 
an employer, the unemployment experience of the acquired business shall 
not be transferred to the person or employing unit, if the administrator, 
pursuant to the factors in subdivision (b)(2)(F), finds that the person or 
employing unit acquired the business solely or primarily for the purpose of 
obtaining a lower rate of premiums. Instead, the person or employing unit 
shall be assigned the applicable new employer rate under subdivision 
(b)(1)(B). 

(F) In determining whether a business was acquired, or a transfer of a 
trade or business, or portion of a trade or business, was made solely or 
primarily or substantially for the purpose of obtaining a lower rate of 
premiums, the administrator shall use objective factors, which may 
include the cost of acquiring the business, whether the person or employ- 
ing unit continued the business enterprise of the acquired business, how 
long the business enterprise was continued, or whether a substantial 
number of new employees were hired for performance of duties unrelated 
to the business activity conducted prior to acquisition. 

(G) Enforcement. Any person or employing unit that knowingly vio- 
lates or attempts to violate this section, or knowingly advises another 
person or employing unit to violate this section, shall be subject to the 
following penalties and punishments: 

(i) Both the predecessor and successor employers: 

(a) Shall be assigned the applicable premium rate under the laws of 
this chapter, and shall immediately owe the department the difference 
between the premiums determined by the applicable premium rate 
and the premiums actually paid, plus any interest due as provided in 
§ 50-7-404(a); and 

(b) Shall pay, in addition to their applicable premium rate, a 
penalty rate of two percent (2%) of the taxable payroll for each 
quarter, beginning on the date of the infraction and continuing 
throughout the three (3) premium rate years following the first July 1 
after the date on which the department made the determination of the 
infraction. Revenue from the penalty rate shall be deposited into the 
unemployment compensation special administrative fund, estab- 
lished under § 50-7-503, and shall not be included in the determina- 
tion of an employer’s reserve ratio as provided in subdivision (b)(1)(A); 
(ii) Any person found in violation of this section, against whom the 

penalties as set forth in subdivision (b)(2)(G)G) are not enforceable, is 

subject to a civil money penalty of not more than fifty thousand dollars 

($50,000). In making the assessment, the administrator shall give due 

consideration to the appropriateness of the penalty with respect to the 

size of the business of the person or employing unit charged, the gravity 
of the violation, the good faith of the person or employing unit, and the 
person or employing unit’s history of previous violations. The penalty 
shall be deposited in the unemployment compensation special adminis- 


50-7-403 EMPLOYER AND EMPLOYEE 314 


trative fund, established under § 50-7-503; and 
(iii) In addition to the penalties imposed by subdivisions (b)(2)(G)(i) 

and (ii), any violation of this subdivision (b)(2) may be prosecuted as a 

Class A misdemeanor under title 40, chapter 35. 

(H) For purposes of this subdivision (b)(2): 

(i) “Knowingly” means having actual knowledge of or acting with 
deliberate ignorance or reckless disregard for the prohibition involved; 

(ii) “Violates or attempts to violate” means, but is not limited to, 
intent to evade, misrepresentation or willful nondisclosure; and 

(iii) “Person” has the meaning given that term by § 7701(a)(1) of the 

Internal Revenue Code of 1986, codified in 26 U.S.C. § 7701(a)(1). 

(I) The administrator shall establish procedures to identify the transfer 
or acquisition of a business for purposes of this subdivision (b)(2). 

(J) This subdivision (b)(2) shall be interpreted and applied in a manner 
that meets the minimum requirements contained in any guidance or 
regulations issued by the United States department of labor. 

(K) As provided in § 62-43-113(b)(2)(A)(i)(6) [repealed] of the Tennes- 
see Employee Leasing Act, a staff leasing company shall not be considered 
a successor employer, within the meaning of this section, to any client and 
shall not acquire the experience history of any client with whom there is 
not any common ownership, management or control. Upon terminating 
the relationship with the staff leasing company, the client shall not be 
considered a successor employer, within the meaning of this chapter, to the 
staff leasing company and shall not acquire any portion of the experience 
history of the aggregate reserve account of the staff leasing company with 
whom there is not any common ownership, management or control. 

(L) Nothing in this section shall be construed to authorize or require the 
refund of any sums lawfully paid into the unemployment compensation 
fund created by Acts 1936 (1st E.S.), ch. 1, § 9(a), [repealed], and by Acts 
1947, ch. 29, § 9(A), as amended, § 6901.9(A) of the Code Supplement of 
1950 or by § 50-7-501(a). 

(c) Nothing in this section shall be construed to grant any employer, or 
individuals in any employer’s service, or otherwise, prior claim or rights to the 
amounts paid by the employer into the fund either on behalf of the employer or 
on behalf of the claimants. 

(d)(1)(A) Benefits paid to a claimant for the year 1941 and subsequent years 
are to be charged to the accounts of the claimant’s employers in the base 
period, the amount of the charges, chargeable to the account of each 
employer, to be that portion of the total benefits paid the claimant as the 
wages paid the claimant by the employer in the base period are to the total 
wages paid the claimant during the claimant’s base period for insured 
work by all the claimant’s employers in the base period. 

(B)G) Except as provided in § 50-7-304(b)(2)(D), no employer’s account 

shall be charged hereunder for any benefits paid to a former employee 

who left the employment of the employer under conditions that result in 
the imposition of a disqualification under § 50-7-303(a)(1), (a)(2), or 

(a)(4), or that would have resulted in a disqualification under such 

subdivision except for a following period of bona fide employment by 
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another employing unit. However, if the employer fails to establish that 
fact, by submitting the information as the administrator may require, 
within fifteen (15) calendar days after the date of mailing of written 
notification by the administrator, that the claimant has first filed a 
claim for benefits to the last known address of the employer, or within 
fifteen (15) calendar days after the date the written notification is given 
to the employer, whichever first occurs, the employer’s account will be 
charged for the benefit payments. 

(ii) No employer’s account shall be charged for any benefits paid to a 
former employee who left the employer to enter training approved under 
the Trade Act of 1974; provided, that the work left is not suitable 
employment as defined under § 236(e) of the Trade Act of 1974, codified 
in 19 U.S.C. § 2296. 

(iii) The noncharging provisions referred to in subdivisions 

(d)(1)(B)G@) and (ii) do not apply to eligible employers who elect to 
reimburse the state for benefits paid in lieu of premiums, as provided by 
the federal Unemployment Tax Act, compiled in 26 U.S.C. § 3301 et 
seq., or this chapter. 
(C)G) Benefits paid to an individual who, during the individual’s base 
period, was paid wages for part-time employment with an employer 
shall not be used as a factor in determining the future premium rate of 
the employer if the employer continues to give employment to the 
claimant to the same extent while the claimant is receiving benefits as 
during the base period. However, if the employer fails to establish that 
fact, by submitting information the administrator requires, within 
fifteen (15) calendar days after the date of mailing of written notification 
by the administrator, that the claimant has first filed a claim for benefits 
to the last known address of the employer or within fifteen (15) calendar 
days after the date the written notice is given to the employer, 
whichever first occurs, the employer’s account will be charged for the 
benefit payments. 

(ii) The noncharging provision referred to in subdivision (d)(1)(C)() 
does not apply to eligible employers who elect to reimburse the state for 
benefits paid in lieu of premiums, as provided by the federal Unemploy- 
ment Tax Act, compiled in 26 U.S.C. § 3301 et seq., or this chapter. 

(2) One-half (2) of extended benefits paid to a claimant for the year 1971 
and subsequent years are to be charged to the accounts of the claimant’s 
employers in the base period in the same manner provided for the charging of 
regular benefits with respect to calendar year 1941 and subsequent years 
hereinbefore set forth. 

(3) Benefits paid based on wage credits that are required to be transferred 
from the state under the wage combining plan referred to in § 50-7-706(a) 
may not be noncharged except to the extent permitted by both this chapter 
and the federal Unemployment Tax Act, compiled in 26 U.S.C. § 3301 et seq. 

(4) Notwithstanding any other provisions of this chapter, no employer’s 
experience rating account shall be charged, and no employer shall be liable 
for payments in lieu of premiums, with respect to any benefits or extended 
benefits that are reimbursed to the state by the federal government. 
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(5) Unemployment insurance benefits paid to claimants for unemployment 
that is directly caused by a major natural disaster declared by the president 
of the United States pursuant to the Disaster Relief Act of 1974 and the 
Disaster Relief and Emergency Assistance Amendments of 1988 will not be 
charged to the account of any base-period premium paying employer of the 
individuals, if the individuals would have been eligible for disaster unem- 
ployment assistance with respect to that unemployment but for their receipt of 
unemployment insurance benefits. 

(6) Any employer that elects to make payments in lieu of premiums into the 
unemployment compensation fund as provided in this subdivision (d)(6) 
shall not be liable to make the payments with respect to the benefits paid to 
any claimant whose base-period wages include wages for previously uncov- 
ered services, as defined in § 50-7-213, to the extent that the unemployment 
compensation fund is reimbursed for the benefits pursuant to § 121 of Pub. 
L. No. 94-566, entitled the Unemployment Compensation Amendments of 
1976. 

(7) Benefits paid to any claimant whose base-period wages include wages 
for previously uncovered services, as defined in § 50-7-213, shall not be 
charged to any taxpaying employers (premium paying employers as distin- 
guished from the employers that are eligible to elect and who do elect to 
make reimbursement payments in lieu of premiums) account to the extent 
that the unemployment compensation fund is reimbursed for the benefits 
pursuant to § 121 of Pub. L. No. 94-566, entitled the Unemployment 
Compensation Amendments of 1976. 

(8) [Effective until July 1, 2022] Notwithstanding subdivision (d)(1)(A), 
the commissioner, in the commissioner’s sole discretion, may authorize, in 
whole or in part, a non-charge to the account of a contributory employer that 
is in the claimant’s base period for any unemployment benefits paid to a 
claimant to the extent necessary to allow the commissioner to effectively 
administer the state unemployment insurance program in response to the 
COVID-19 pandemic and to comply with, and maximize the benefits to this 
state from, federal legislation related to emergency unemployment benefits, 
including, but not limited to, the federal Coronavirus Aid, Relief, and 
Economic Security Act (15 U.S.C. § 9001 et seq.), and any extension or 
modification of that act. 

(e) The standard rate of premiums payable shall be five and one-half 
percent (5.5%) with respect to nongovernmental employers and one and one 
half percent (1.5%) with respect to governmental employers, except as pro- 
vided in this section. 

(f) In the event that the division of employment security has not received 
before April 1 reports giving the necessary payroll information to determine an 
employer’s reserve ratio applicable for the next premium rate year, the taxable 
payroll of the most recent calendar year in which the employer submitted all 
reports due with an increase of fifty percent (50%) will be used in computing 
the reserve ratio applicable for the next premium rate year if the employer has 
a plus reserve on the most recent computation date. For those employers with 
a minus reserve as of the most recent computation date, the payroll of the most 
recent calendar year in which the employer submitted all reports will be 
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reduced by fifty percent (50%). However, no employer with a zero (0) or plus 
reserve will be assigned a rate based on a minus reserve, and no employer with 
a minus reserve will be assigned a rate greater than the highest rate in the 
applicable premium table set forth in subsection (g). 

(g) Variations from the standard rate of premiums for employers other than 
those referred to in § 50-7-207(b)(3)(A) and (B) shall be determined, beginning 
January 1, 2009, by the reserve ratio of each employer in accordance with 
premium rate chart for nongovernmental employers tables 1, 2, 3, 4, 5 or 6 as 
set forth in this subsection (g), depending on the provisions of subsection (j); 
provided, however, that beginning January 1, 2009, there shall be imposed an 
additional premium of six-tenths of one percent (0.6%) on all rates in tables 1, 
2 and 3, until such time as the unemployment trust fund balance equals or 
exceeds six hundred fifty million dollars ($650,000,000), as determined in 
accordance with subsection (j), at which time such additional premium shall 
expire. 
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Variations from the standard rate of contributions for governmental employers 
referred to in § 50-7-207(b)(3)(A) and (B) shall be determined by the reserve 
ratio of each governmental employer in accordance with the premium rate 
chart for governmental employers set forth below. 


PREMIUM RATE CHART FOR GOVERNMENTAL EMPLOYERS 


Reserve Ratio Percent Premium Rate Percent 
8.0 and over 0.3 
7.0 and less than 8.0 0.4 
6.0 and less than 7.0 0.6 
5.0 and less than 6.0 0.8 
4.0 and less than 5.0 1.0 
3.0 and less than 4.0 12 
2.0 and less than 3.0 1.4 
1.5 and less than 2.0 ee 
1.0 and less than 1.5 1.6 
0.5 and less than 1.0 1.7 
0.0 and less than 0.5 1.8 
Less than 0.0 and more than -3.5 2.0 
-3.5 and more than -7.0 PAP 
-7.0 and more than -10.0 2.4 
-10.0 and more than -13.0 panty 
-13.0 and under 3.0 


(h) Benefits paid to employees of nonprofit organizations shall be financed 
in accordance with this subsection (h). For the purpose of this subsection (h), 
a nonprofit organization is an organization, or group of organizations, de- 
scribed in § 501(c)(3) of the Internal Revenue Code, compiled in 26 U.S.C. 
§ 501(c)(3), that is exempt from income tax under § 501(a) of the Internal 
Revenue Code, codified in 26 U.S.C. § 501(a). 

(1) Any nonprofit organization that, pursuant to § 50-7-205(5) is, or 
becomes, subject to this chapter on or after January 1, 1972, shall pay 
premiums under §§ 50-7-401, 50-7-402 and this section, unless it elects, in 
accordance with this subdivision (h)(1), to pay to the administrator for the 
unemployment fund an amount equal to the amount of regular benefits and 
of one half (4) of the extended benefits paid, that is attributable to service in 
the employ of the nonprofit organization, to claimants for weeks of unem- 
ployment that begin during the effective period of the election. 

(A) Any nonprofit organization that becomes subject to this chapter 
after January 1, 1972, may elect to become liable for payments in lieu of 
premiums for a period of not less than twelve (12) months ending with a 
taxable year and beginning with the date on which the subjectivity begins 
by filing a written notice of its election with the administrator not later 
than thirty (30) days immediately following the date of the determination 
of the subjectivity. 

(B) Any nonprofit organization that makes an election in accordance 
with subdivision (h)(1)(A) will continue to be liable for payments in lieu of 
premiums until it files with the administrator a written notice terminat- 
ing its election not later than thirty (30) days prior to the beginning of the 
taxable year for which the termination first becomes effective. 
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(C) Any nonprofit organization that has been paying premiums under 
this chapter for a period subsequent to January 1, 1972, may change to a 
reimbursable basis by filing with the administrator, not later than thirty 
(30) days prior to the beginning of any taxable year, a written notice of 
election to become liable for payments in lieu of premiums. The election 
shall not be terminable by the organization for that taxable year and the 
next taxable year. | 

(D) The administrator may, for good cause, extend the period within 
which the notice of election, or a notice of termination, must be filed and 
may permit an election to be retroactive, but not any earlier than with 
respect to benefits paid after December 31, 1969. 

(E) The administrator, in accordance with regulations the commis- 
sioner prescribes, shall notify in writing each nonprofit organization of any 
determination that the administrator may make of its status as an 
employer and of the effective date of any election that it makes and of any 
termination of the election. The determinations shall be subject to review 
and redetermination in accordance with § 50-7-404(h). 

(F) For the purposes of this subsection (h), “taxable year” means the 
period beginning January 1, 1972, through June 30, 1973, and thereafter 
the period beginning July 1 and extending through June 30 of the 
following year. 

(2) Payments in lieu of premiums shall be made in accordance with this 
subdivision (h)(2), including either subdivision (h)(2)(A) or (B), which 
follows: 

(A) At the end of each calendar quarter, or at the end of any other period 
as determined by the administrator, the administrator shall bill each 
nonprofit organization, or group of organizations, that has elected to make 
payments in lieu of premiums for an amount equal to the full amount of 
regular benefits, plus one-half (2) of the amount of extended benefits paid 
during the quarter or other prescribed period that is attributable to service 
in the employ of the organization; or 

(B)G) Each nonprofit organization that has elected payments in lieu of 

premiums may request permission to make the payments as provided in 

this subdivision (h)(2). The method of payment shall become effective 
upon approval by the administrator; 

Gi) At the end of each calendar quarter, or at the end of such other 
period as determined by the administrator, the administrator shall bill 
each nonprofit organization for an amount representing one (1) of the 
following: 

(a) For years after 1972, the percentage of its total payroll for the 
immediately preceding calendar year that the administrator deter- 
mines. The determination shall be based each year on the average 
benefit costs attributable to service in the employ of nonprofit orga- 
nizations during the preceding calendar year; or 

(6) For any organization that did not pay wages throughout the 
four (4) calendar quarters of the preceding calendar year, the percent- 
age of its payroll during the year that the administrator determines; 

(iii) At the end of each taxable year, the administrator may modify 
the quarterly percentage of payroll thereafter payable by the nonprofit 
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organization in order to minimize excess or insufficient payments; 

(iv) At the end of each taxable year, the administrator shall deter- 
mine whether the total of payments for the year made by a nonprofit 
organization is less than, or in excess of, the total amount of regular 
benefits, plus one-half (12) of the amount of extended benefits paid to 
claimants during the taxable year based on wages attributable to 
service in the employ of the organization. Each nonprofit organization 
whose total payments for the year are less than the amount so 
determined shall be liable for payment of the unpaid balance to the fund 
in accordance with subdivision (h)(2)(C). If the total payments exceed 
the amount so determined for the taxable year, all or a part of the excess 
may, at the discretion of the administrator, be refunded from the fund or 
retained in the fund as part of the payments that may be required for 
the next taxable year. 

(C) Payment of any bill rendered under subdivision (h)(2)(A) or (h)(2)(B) 
shall be made not later than thirty (30) calendar days after the date the 
bill is mailed to or given to the organization, whichever occurs first, unless 
the organization has timely filed with the division of employment security 
a written application for review and redetermination in accordance with 
§ 50-7-404(h); 

(D) Payments made by any nonprofit organization under this subsec- 
tion (h) shall not be deducted or deductible, in whole or in part, from the 
remuneration of individuals in the employ of the organization; 

(KE) The amount due specified in any bill shall be conclusive on the 
organization, unless the organization has timely filed with the division of 
employment security a written application for review and redetermination 
in accordance with § 50-7-404(h); and 

(F) Past-due payments of amounts in lieu of premiums shall be subject 
to the same interest and penalties that, pursuant to § 50-7-404, apply to 
the past-due premiums. 

(3) If any nonprofit organization is delinquent in making payments in lieu 
of premiums as required under subdivision (h)(2), the administrator may 
terminate the organization’s election to make payments in lieu of premiums 
as of the beginning of the next taxable year, and the termination shall be 
effective for that and the next taxable year. 

(4) Each employer that is liable for payments in lieu of premiums shall pay 
to the administrator for the fund the amount of regular benefits, plus the 
amount of one-half (4%) of extended benefits paid that are attributable to 
service in the employ of the employer. If benefits paid to a claimant are based 
on wages paid by more than one (1) employer and one (1) or more of the 
employers are liable for payments in lieu of premiums, the amount payable to 
the fund by each employer that is liable for the payments shall be determined 
in accordance with subdivision (h)(4)(A) or (h)(4)(B): 

(A) Proportionate allocation, when fewer than all base-period 
employers are liable for reimbursement. If benefits paid to a claim- 
ant are based on wages paid by one (1) or more employers who are liable 
for payments in lieu of premiums and on wages paid by one (1) or more 
employers who are liable for premiums, the amount of benefits payable by 
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each employer that is liable for payments in lieu of premiums shall be an 

amount that bears the same ratio to the total benefits paid to the 

individual as the total base-period wages paid to the claimant by the 
employer bear to the total base-period wages paid to the claimant by all of 
the claimant’s base-period employers; or 

(B) Proportionate allocation, when all base-period employers 
are liable for reimbursement. If benefits paid to a claimant are based 
on wages paid by two (2) or more employers that are liable for payments 
in lieu of premiums, the amount of benefits payable by each employer shall 
be an amount that bears the same ratio to the total benefits paid to the 
claimant as the total base-period wages paid to the claimant by the 
employer bear to the total base-period wages paid to the claimant by all of 
the claimant’s base-period employers. 

(5)(A)G) Two (2) or more employers that have become liable for payments 
in lieu of premiums, in accordance with subdivision (h)(1), may file a 
joint application to the administrator for the establishment of a group 
account for the purpose of sharing the cost of benefits paid that are 
attributable to service in the employ of the employers. 

(ii) Each application shall identify and authorize a group represen- 
tative to act as the group’s agent for the purposes of this subdivision 
(h)(5). 

(iii) Upon the administrator’s approval of the application, the admin- 
istrator shall establish a group account for the employers effective as of 
the beginning of the calendar quarter in which the administrator 
receives the application and shall notify the group’s representative of 
the effective date of the account. 

(iv) The account shall remain in effect for not less than two (2) years 
and thereafter until terminated at the discretion of the administrator or 
upon application by the group. 

(v) Upon establishment of the account, each member of the group 
shall be liable for payments in lieu of premiums with respect to each 
calendar quarter in the amount that bears the same ratio to the total 
benefits paid in the quarter that are attributable to service performed in 
the employ of all members of the group as the total wages paid for 
service in employment by the member in the quarter bear to the total 
wages paid during the quarter for service performed in the employ of all 
members of the group. 

(vi) The commissioner shall prescribe regulations the commissioner 
deems necessary with respect to applications for establishment, main- 
tenance and termination of group accounts that are authorized by this 
subdivision (h)(5)(A), for addition of new members to, and withdrawal of 
active members from, the accounts, and for the determination of the 
amounts that are payable under this subdivision (h)(5)(A) by members 
of the group and the time and manner of the payments. 

(B) For the purpose of this chapter, this state, the different designated 
entities of this state, and each of its political subdivisions are regarded as 
individual governmental entities, and each governmental entity is indi- 
vidually accorded the option of electing to pay premiums or make 
payments in lieu of premiums to the full extent provided in this section. 
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(C) Insofar as these governmental employers are concerned and insofar 
as newly covered nonprofit organizations becoming liable as a result of 
this chapter on or after January 1, 1978, are concerned, “taxable year” 
means the period beginning January 1, 1978, through June 30, 1979, and 
thereafter the period beginning July 1 and extending through June 30 of 
the following year; provided, that any employing unit becoming an 
employer as a result of § 50-7-205(4) (state and local governmental 
entities) is liable to pay premiums as set forth in this chapter, unless it 
elects in accordance with this section to pay to the administrator for the 
unemployment fund, an amount equal to the amount of regular benefits 
and the amount of extended benefits paid that are attributable to service 
in the employ of the governmental employer to claimants for weeks of 
unemployment that begin during the effective period of the election with 
the exception of benefits or extended benefits reimbursed to the state by 
the federal government pursuant to applicable law. 

(i) State-owned institutions of higher education and state-owned hospitals 
that are employers under § 50-7-205(4) are accorded the same options relating 
to the payment of premiums or reimbursement for benefits paid as those 
accorded nonprofit organizations under subsection (h). 

(j(1) The administrator shall, on June 30 and December 31 of each year, 

make and publish findings as to the balance in the unemployment compen- 

sation trust fund. The balance the administrator finds in the trust fund shall 
determine the appropriate premium table applicable for the subsequent 
six-month period as to all employers who qualify under subdivision (b)(1) for 

a premium rate based on subdivision (b)(1)(A). 

(2) This section shall not apply to those employers referred to in § 50-7- 
207(b)(3)(A) and (B). 

(k) As used in this chapter: 

(1) “Computation date” means December 31 of each calendar year with 
respect to rates of premiums applicable for the twelve-month period beginning 
with the following July 1; 

(2) “Premium rate year” means the period of time beginning July 1 of any 
year and ending on June 30 of the succeeding year; and 

(3) “Taxable payroll” means the total amount of taxable wages paid for 
employment by an employer during a twelve-month period ending on Decem- 
ber 31. 

(1) The administrator shall promptly notify each employer of the employer’s 
rate of premiums as determined for any period pursuant to this section, and 
shall also provide for periodic notification to each employer of benefits paid and 
chargeable to the employer’s account, or the status of the employer’s account, 
and the administrator shall further make rules and regulations necessary to 
make this section effective. 

(m)(1) If the administrator finds that an employer’s business is closed solely 

because of the entrance of one (1) or more of the owners, officers, partners, or 

the majority stockholder, into the armed forces of the United States or of any 
of its allies, or of the United Nations, after July 1, 1950, the employer’s 
account shall not be terminated; and, if the business is resumed within two 

(2) years after the discharge or release from active duty in the armed forces 

of that person or persons, the employer’s experience shall be deemed to have 
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been continuous throughout the period. 

(2) The reserve ratio of the employer shall be the total premiums paid by 
the employer, minus all benefits, including benefits paid to any claimant 
during the period such employer was in the armed forces, based upon the 
wages paid by the employer prior to the employer’s entrance into the forces, 
divided by the employer’s average taxable payroll for the three (3) most recent 
calendar years ending on the computation date during the whole of which 
respectively the employer has been in business. | 

(3) This subsection (m) does not authorize cash refunds; any adjustments 
required under this subsection (m) shall be only by credit against premiums 
due or to be due by the employer. 

(n)(1) Any premium rate determination rendered with respect to an em- 
ployer pursuant to this chapter shall be final and conclusive upon the 
employer for all purposes and in all proceedings whatsoever unless the 
employer has timely filed with the division of employment security a written 


application for review and 
§ 50-7-404(h). 


redetermination 


in accordance with 


(2) Subdivision (n)(1) does not change any cutoff dates as set forth in other 
sections of the law for filing reports or claims for refund giving the informa- 
tion necessary for computation of rates. 


History. 

Acts 1947, ch. 29, § 7; C. Supp. 1950, 
§ 6901.7 (Williams, § 6901.31); Acts 1951, ch. 
139, §§ 6-8; 1953, ch. 244, § 5; modified; Acts 
1955, ch. 115, § 11; 1957, ch. 146, § 9; 1959, ch. 
160, § 3; 1959, ch. 202, §§ 8, 9; 1961, ch. 70, 
§ 4; 1963, ch. 176, § 5; 1965, ch. 183, 8§ 4, 5; 
1967, ch. 208, § 4; 1969, ch. 32, § 3; 1970, ch. 
397, § 3; 1971, ch, 132, §§ 3, 4; 1971, ch. 204, 
8§ 6-8; 1973, ch. 1380, § 8; 1974, ch. 460, 
§§ 7-9; 1975, ch. 190, § 8; 1977, ch. 330, §§ 21- 
25; 1978, ch. 744, §§ 10-12; 1980, ch. 641, §§ 3, 
4; 1980, ch. 783, §§ 3-6; 1982, ch. 820, §§ 8-14; 
T.C.A. (orig. ed.), § 50-1328; Acts 1983, ch. 439, 
§§ 4-8; 1984, ch. 701, § 4; 1984, ch. 702, § 3; 
1985, ch. 317, §§ 1, 7-10; 1985, ch. 318, §§ 44- 
57; 1986, ch. 597, §§ 4-8; 1987, ch. 148, § 7; 
1989, ch. 333, §§ 4, 5; 1989, ch. 388, §§ 7-12; 
1992, ch. 694, §§ 8-10; 19938, ch. 194, §§ 18-26; 
1993, ch. 305, §§ 2-4; 1995, ch. 239, §§ 3, 4; 
1996, ch. 916, §§ 1-3; 1998, ch. 1110, §§ 1-3; 
1999, ch. 520, § 41; 2001, ch. 379, §§ 1-3; 2004, 


ch. 510, §§ 1-3; 2004, ch. 927, §§ 1-3; 2004, ch. 
946, § 2; 2005, ch. 357, §§ 2-9; 2006, ch. 623, 
8§ 1-4; 2007, ch. 197, § 1; 2009, ch. 550, §§ 8- 
12; 2014, ch. 762, § 1; 2020, ch. 745, § 3; 2021, 
ch. 538, § 2. 


Compiler’s Notes. 

This section is set out to reflect corrections to 
chart entries in (b)(1)(B)(i)(c). 

Acts 2020, ch. 745, § 4 provided that act 
section 3, which added subdivision (d)(8), is 
repealed on January 1, 2021. 

Acts 2021, ch. 538, § 4 provided that act 
section 2, which added subdivision (d)(8), is 
repealed effective July 1, 2022. 


Amendments. 
The 2020 amendment added (d)(8). 
The 2021 amendment added (d)(8). 


Effective Dates. 
Acts 2020, ch. 745, § 4. June 22, 2020. 
Acts 2021, ch. 538, § 4. May 25, 2021. 


50-7-404. Collection of premiums — Interest — Procedure when em- 
ployer in default — Priorities — Adjustments — Refunds. 


(a) Interest on Past-Due Premiums. Premiums unpaid on the date on 
which they are due and payable, as prescribed by the commissioner, shall bear 
interest at the rate of one percent (1.0%) prior to July 1, 1983, and one and 
one-half percent (1.5%) thereafter, for each month or any portion of a month 
from and after that date until payment plus accrued interest is received by the 
commissioner. Interest collected pursuant to this subsection (a) shall be paid 
into the unemployment compensation special administrative fund. 
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(b) Collection. 

(1) If, after due notice, any employer defaults in any payment of premiums, 
interest on premiums, penalties, or costs prescribed in this chapter, the 
amount due, including additionally incurred premiums, interest, penalties 
and costs, shall be a lien in favor of the department of labor and workforce 
development upon the assets of the employer. The lien shall commence upon 
the date the premiums, interest, or penalties become due and shall continue 
until the original and any subsequent premiums, interest, penalties, costs or 
assessments are paid in full. The lien shall attach to all interest in property 
either real or personal, tangible or intangible, in this state then owned, or 
subsequently acquired by the employer, and shall be enforced by original 
attachment issued by any court having Jurisdiction of the amount claimed to 
be due, as provided by §$ 66-21-101. The definition of “assessment” is 
provided for in subdivisions (c)(1)-(8). 

(2)(A) The commissioner shall cause a notice of the lien to be recorded in 
the office of the county register of deeds in the county or counties in which 
the employer’s business or residence is located, or in any county in which 
the employer has an interest in property. The notice shall be recorded in 
the same manner as liens recorded in that office. Recordation shall 
constitute notice of both the original and all subsequent liabilities of the 
same taxpayer. 

(B) There shall be no fees collected by the county register at the time 
the notice is recorded, but the county register shall extend credit to the 
department for the fees that are chargeable and submit the county 
register’s bill at the end of each month to the department in order to obtain 
payment. 

(C) The lien created in this chapter shall have the same priority, in 
relation to other liens and security interests created under Tennessee law, 
as the lien described in § 67-1-1403. 

(D) Any lien of record in favor of the Tennessee department of employ- 

ment security shall inure to the Tennessee department of labor and 
workforce development as a successor in interest to the Tennessee depart- 
ment of employment security by virtue of the Tennessee Workforce 
Development Act of 1999, compiled in title 4, chapter 3, part 14. 
(3)(A) In addition to the remedy provided for in subdivision (b)(2), it is 
further expressly provided as follows: if after due notice, any employer 
defaults in payment of premiums or interest on the premiums, the amount 
due may be collected by civil action in the name of the commissioner, and 
the employer adjudged in default shall pay the costs of the action; 
furthermore, and in addition to all other remedies delineated in subdivi- 
sion (b)(2), the commissioner is expressly authorized to issue, under the 
commissioner’s hand and seal, a distress warrant against the delinquent 
employer for the amount of the premiums and any interest on the 
premiums that may be due and unpaid as of the date of the issuance. 

(B) The distress warrant shall be returnable within thirty (30) days 
from its date and shall have the same effect as other distress warrants 
authorized by law for the collection of delinquent taxes or revenue owed to 
the state or any agency of the state. 
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(C) Civil actions brought under this section to collect premiums or 
interest on the premiums from an employer shall be heard by the court at 
the earliest possible date and shall be entitled to preference upon the 
calendar of the court over all other civil actions except cases involving the 
Workers’ Compensation Law, compiled in chapter 6 of this title, or state 
revenue. 

(D) The collection of all premiums shall be barred and any lien for the 
premiums shall be cancelled and extinguished, unless the premiums are 
collected or suit for the collection has been instituted within six (6) years 
from the due date of the premiums as prescribed by the commissioner; 
however, the period of limitations on collection of premiums or interest on 
the premiums shall be suspended for the period the assets of the employer 
are in control or custody of the court in any proceeding before any court of 
the United States or of any state, as defined in § 50-7-210, and six (6) 
months thereafter. 

(4) Distress warrants issued under the authority of this chapter for the 
collection of premiums, payments in lieu of premiums, interest or penalties 
arising out of this chapter may, in the discretion of the commissioner, be 
addressed to and delivered to an employee or representative of the department 
for the purpose of execution, and the employee or representative shall have the 
same power and authority as a sheriff for the purpose of levying and executing 
the distress warrant. The employee or representative shall be entitled to the 
same fees and costs as would accrue to a sheriff for those services. The fees 
and costs shall be paid to the department for return to the United States 
department of labor as miscellaneous receipts. 

(5)(A) If the commissioner or the commissioner’s delegate determines that 

the collection of premiums under this title will be jeopardized by delay, the 

commissioner shall, whether or not premiums accrued have become due, 
immediately assess the premiums together with all interest, penalties, 
and costs. 

(B) The amount of the assessment shall then become immediately due 
and payable, and immediate notice and demand shall be made by the 
commissioner or the commissioner’s delegate for the payment of the 
assessment. 

(6) The employees or representatives shall not be subject to civil suit as a 
result of performing or attempting to perform the duties specified in this 
subsection (6). 

(7)(A) In addition to any remedies authorized by this chapter, the depart-. 
ment may offset any covered unemployment compensation debt due to the 
department against any federal income tax refund due to the department’s 
taxpayer debtor in accordance with § 6402 of the Internal Revenue Code, 
codified in 26 U.S.C. § 6402, and the federal Treasury Offset Program, 
compiled in 31 CFR part 285, or any successor program. 

(B) The department may exercise this right of setoff if the obligation of 
the debtor was the result of: 

(i) Past due contributions due to the state’s unemployment fund that 
remain uncollected and the state has determined the taxpayer debtor to 
be liable for those contributions; or 
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(ii) Any penalties and interest assessed by the department on a debt 

contemplated by this subdivision (b)(7). 

(C) Any fee or administrative expense imposed by the United States 
department of the treasury or the United States department of labor in 
connection with such offset shall be the responsibility of the debtor. 

(D) Following such offset, the amount of credit to which a debtor is 
entitled shall not exceed the amount of the credit received by the 
department. 

(c) Failure to Make Reports and Pay Premiums; Duty and Power of 
the Commissioner. 

(1) If any employing unit fails to make and file any report as and when 
required by the terms and provisions of this chapter, or by any rule or 
regulation of the commissioner, for the purpose of determining the amount of 
premiums due by the employing unit under this chapter, or if any report that 
has been filed is deemed by the commissioner to be incorrect or insufficient, 
and the employing unit after having been mailed written notice, to its last 
known address, by the commissioner to file the report, or a corrected or 
sufficient report, as the case may be, shall fail to file the report within thirty 
(30) days after the date of the filing of the notice, the commissioner may: 

(A) Determine the amount of premiums due from the employing unit on 
the basis of the information that may be readily available to the commis- 
sioner, which determination shall be prima facie correct; 

(B) Assess the employing unit with the greater of the amount of 
premiums so determined or fifty dollars ($50.00); and 

(C) Immediately give written notice, by certified mail, to the employing 
unit of the determination, assessment and damages, if any, added and 
assessed, demanding payment of the assessment and damages, together 
with interest and penalty, as herein provided on the amount of premiums 
from the date when the premiums were due and payable. 

(2) The determination and assessment shall be final and conclusive on the 
employing unit thirty (30) calendar days after the date of mailing of written 
notice of the determination and assessment to the last known address of the 
employing unit, or not later than thirty (30) calendar days after the date the 
written notice is given to the employing unit, whichever first occurs, unless the 
employing unit has timely filed with the department a written application for 
review and redetermination in accordance with subsection (h). Any premium 
or deficiencies in premiums found to be due by the department in the 
redetermination shall be assessed and paid, together with interest, penalty 
and assessed damages, if any, within fifteen (15) calendar days after the date 
of mailing of written notice of the redetermination and assessment and 
demand for payment of the assessment by the department to the last known 
address of the employing unit, or not later than fifteen (15) calendar days 
after the date the written notice is given to the employing unit, whichever first 
occurs. Any employer who neglects or refuses to file a quarterly wage report 
and a quarterly premium report, or who intentionally files an incomplete 
quarterly wage report or an incomplete quarterly premium report within the 
time required by this chapter, or by any rule or regulation of the commis- 
sioner, shall pay a penalty of ten dollars ($10.00) for each month, or portion 
of a month, the report is due; however, the total penalty for each report shall 
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not exceed fifty dollars ($50.00). 

(3)(A) Except as otherwise provided in subdivision (c)(3)(B), beginning 

January 1, 2019, and each quarter thereafter, each employer, and every 

person or organization who reports wages on employees on behalf of one 

(1) or more subject employers, shall file the wage and premium reports 

electronically, in a format prescribed by the commissioner. 

(B)G) If the electronic filing requirement imposed by subdivision 
(c)(3)(A) creates a hardship upon the employer, person, or organization 
subject to the requirement, the employer, person, or organization may 
submit an affidavit to the commissioner containing a statement made 
under the penalty of perjury that the employer, person, or organization 
would suffer an undue hardship by filing the wage and premium reports 
electronically, and the commissioner may allow the employer, person, or 
organization to file the wage and premium reports in a paper format. 
Any employer, person, or organization, who does not have prior approval 
to file in a paper format, and who is required to file the reports 
electronically but neglects or refuses to do so, will be considered to have 
filed an incomplete wage and premium report and shall be assessed a 
penalty pursuant to subdivision (c)(2). 

(ii) The affidavit required by subdivision (c)(3)(B)(i) must be submit- 
ted within the first quarter, beginning January 1, 2019, and annually 
thereafter. 

(d) Forfeiture of Right to Do Business Upon Noncompliance. 

(1) An employer liable for premiums under this chapter who fails to make 
and file the employer’s returns and reports as required, or who fails to pay 
any premiums when due under the this chapter, shall forfeit the employer’s 
right to do business in this state until the employer complies with all the 
provisions of this chapter and until the employer enters into a bond with 
sureties, to be approved by the commissioner, in an amount not to exceed all 
contributions estimated to become due by the employer under this chapter for 
any three-month period, conditioned to comply with this chapter and to pay 
all premiums legally due or to become due by the employer, and the 
commissioner may proceed by injunction to prevent the continuance of the 
business upon the failure by the employer, by applying to a court of competent 
Jurisdiction for an injunction and any temporary injunction enjoining the 
continuance of the business may be granted after reasonable notice not less 
than ten (10) days by any judge or chancellor now authorized by law to grant 
injunctions. 

(2) This subsection (d) is to be deemed as cumulative and in addition to’ 
any other provisions of this chapter relating to the collection of premiums by 
the commissioner. 

(e) Priorities Under Legal Dissolution or Distributions. In the event of 
any distribution of an employer’s assets pursuant to an order of any court 
under the laws of this state, including any receivership, assignment for benefit 
of creditors, adjudicated insolvency, composition, or similar proceeding, premi- 
ums then or thereafter due shall have the same priority as now provided by the 
state for the payment of debts and taxes due it. In the event of an employer’s 
adjudication in bankruptcy, judicially confirmed extension proposal, or compo- 





329 TENNESSEE EMPLOYMENT SECURITY LAW 50-7-404 


sition, under the federal Bankruptcy Act of 1898 [repealed], premiums then or 
thereafter due shall be entitled to the priority as is provided in § 64(a) of that 
act (11 U.S.C. § 104(a) [repealed]). 

(f) Adjustment or Refund. 

(1) If, not later than three (3) years after the date of payment of any 
premium or interest on the premium, an employer who has paid the premium 
or interest on the premium makes application for an adjustment of the 
premium in connection with subsequent premium payments, or for a refund 
of the premiums because the adjustment cannot be made, and the commis- 
sioner determines that the premiums or interest, or any portion of the 
premiums or interest, was erroneously collected, the commissioner shall allow 
the employer to make an adjustment, without interest, in connection with 
subsequent premium payments by the employer, or if the adjustment cannot 
be made, the commissioner shall refund the amount, without interest, from 
the fund; provided, that when an employer has erroneously paid to this state 
premiums or interest that should have been paid as contributions or interest 
under the unemployment compensation law of some other state, or of the 
United States, the commissioner may refund to the employer the amount of 
the premium or interest erroneously paid without interest, and without 
regard to any period of limitation, upon satisfactory proof to the commis- 
sioner that the contributions have been paid to the other state, or to the United 
States; and provided, further, that in no case shall an adjustment or refund 
be made with respect to premiums paid on wages that have been included in 
the determination of an eligible claimant for benefits, unless and until it is 
shown to the satisfaction of the commissioner that the determination was due 
entirely to the fault or mistake of the department. For like cause, and within 
the same period, adjustment or refund may be made on the commissioner's 
own initiative. Any refund of the interest erroneously paid, which was paid 
into the unemployment compensation special administrative fund provided 
for in this chapter, shall be refunded from the fund. When an adjustment or 
refund to any employer has been approved, the experience rating record 
provided for in § 50-7-403 shall be corrected, but no premium rate assigned 
to an employer shall be changed as a result of the adjustment or refund 
unless the application for the refund has been filed on or before the final day 
of February immediately preceding the premium rate year. Nothing in this 
subsection (f) shall be construed to deny any refund required under 
§ 50-7-207(c)(1). 

(2) Employers lawfully electing to make payments in lieu of premiums 
shall be entitled to refunds, if: 

(A) The commissioner finds that the payment in lieu of premiums was 
made in error; 

(B) Ifthe claim for refund is based on benefits originally paid that were 
subsequently determined to be improperly paid and the claimant has 
repaid the commissioner for the benefits; and 

(C) The claim for refund has been filed with the commissioner within 
three (3) years from the date the payment in lieu of premiums was 
originally made. 
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(g) Collection of Premiums on Public Contracts. 

(1) Any person, firm or corporation entering into a formal contract with the 
state or any county, municipality or political subdivision, or any public 
board, department, commission or institution that is a part thereof for 
construction or maintenance of public buildings, works or projects in which 
the total contract sum shall equal or exceed one hundred thousand dollars 
($100,000) and the time of performance is more than six (6) months, shall 
notify the department in writing of the name of all subcontractors who will 
furnish or who are furnishing labor in performance of the contract and whose 
subcontracts are in the amount of ten thousand dollars ($10,000) or more, the 
notice to be given not less than thirty (30) days prior to paying the 
subcontractor the final five percent (5%) of the subcontract; and the contractor 
shall retain the final five percent (5%) for thirty (30) days following the notice 
or until there is compliance with subdivision (g)(2). 

(2) The department may, within thirty (30) days following the filing of 
notice pursuant to subdivision (g)(1), notify the contractor of premiums and 
interest required or believed to be required under this chapter and owed by 
the subcontractor by reason of performance of the subcontract or any part of 
the contract, and the contractor shall then, within the limits provided for in 
subdivision (g)(1), which is five percent (5%) of the subcontract amount, 
retain the amount claimed to be due by the subcontractor or require that the 
subcontractor furnish bond for the amount to the department or make such 
other arrangement for satisfaction of the obligation of the subcontractor as 
are satisfactory to and protect the rights of the department. 

(3) If the contractor fails to give notice as provided in this subsection (g), 
the contractor will be primarily liable for the obligations of the subcontractor 
that are described in subdivisions (g)(1) and (2), limited to five percent (5%) 
of the subcontract amount, and the obligation shall continue for a period of 
ninety (90) days from the date upon which a request is subsequently filed with 
the department by the contractor for final determination of the obligation of 
any subcontractor, or for one (1) year from the date upon which the final 
payment is received by the contractor from the state, county, municipality, 
political subdivision or any public board, department, commission or insti- 
tution that is a part thereof, if notice of the claim is presented by the 
department within that time to the contractor. 

(4) The contractor will not be liable for obligations of the subcontractor 
unless notice is given by the department as provided in either subdivision 
(g)(2) or (g)(3). 

(h) Redeterminations. A person may file an application for review and — 
redetermination by the department of certain determinations made by the 
department under this part only in accordance with the following: 

(1) A nonprofit organization or person other than a nonprofit organization 
may file an application for review and redetermination by the department of: 

(A) Any determination made by the department concerning the status 
of a nonprofit organization as an employer and of which the organization 
is sent written notice pursuant to § 50-7-403(h)(1)(E); 

(B) Any determination made by the department concerning the status 
of any person other than a nonprofit organization as an employer and of 
which the person is sent written notice; 
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(C) Any bill rendered by the department under subdivision (g)(2) with 
respect to payments in lieu of premiums due from a nonprofit organization 
and of which the organization is sent written notice pursuant to subdivi- 
sion (g)(2); 

(D) Any determination and assessment of premiums and damages, if 
any, made by the department under subsection (c) with respect to an 
employing unit and of which the employing unit is sent written notice 
pursuant to subsection (c); 

(EK) Any determination made by the department concerning a premium 
rate assigned to an employer pursuant to this chapter and of which the 
employer is sent written notice; or 

(F) Any determination of seasonal employer status; 

(2) An application for review and redetermination shall be in writing and 
shall state the reason or reasons that the employer submits justifies a change 
in the initial determination, bill or assessment; 

(3) An application for review and redetermination must be filed with the 
department within thirty (80) calendar days after the date of mailing of 
written notice of the initial determination, bill or assessment, to the last 
known address of the person or not less than thirty (30) calendar days after 
the date the written notice is given to the person, whichever first occurs. In the 
absence of timely filing of the application, any determination, bill or assess- 
ment described in subdivision (h)(1) shall be final and conclusive on that 
person; and 

(4)(A) In the case of an application for review and redetermination timely 

and properly filed with the department in accordance with this subsection 

(h), the department shall review and reconsider the determination, the 

amount due specified in the bill or the assessment, shall issue a redeter- 

mination, and shall notify the person in writing within ninety (90) 

calendar days after the application for review and redetermination was so 

filed with the department. The redetermination shall become a final order 
of the commissioner and not subject to further review, unless an appeal is 

filed to the appeals tribunal pursuant to § 50-7-304 within twenty (20) 

calendar days after the date the written notification of the redetermina- 

tion is given or mailed to the last known address of the interested party; 

(B) Any premium, payment in lieu of premiums, deficiencies in premi- 
ums, or deficiencies in payments in lieu of premiums found to be due by 
the department in the redetermination shall be assessed and paid to- 
gether with interest, penalty and assessed damages, if any, within fifteen 
(15) calendar days after the date of mailing of written notice of the 
redetermination and assessment and demand for payment of the assess- 
ment by the department to the last known address of the person, or not 
later than fifteen (15) calendar days after the date the written notice is 
given to the person, whichever occurs first. 

(i) Discharge of Liens. 

(1) If the commissioner is not joined as a party, a judgment in any civil 
action or suit, or a judicial sale pursuant to the judgment with respect to 
property on which the department has or claims a lien under this title: 
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(A) Shall be made subject to and without disturbing the lien of the 
department, if notice of the lien has been filed in the place provided by law 
for the filing at the time the action or suit is commenced; or 

(B) If a judicial sale of property pursuant to a judgment in any civil 

action or suit to which the department is not a party discharges a lien of 
the department arising under this title, the department may claim, with 
the same priority as its lien had against the property sold, the proceeds, 
exclusive of costs, of the sale at any time before the distribution of the 
proceeds is ordered. 
(2)(A) Notwithstanding subdivision (i)(1), a sale of property on which the 
department has or claims a lien, or a title derived from enforcement of a 
lien, under this title, made pursuant to an instrument creating a lien on 
the property, pursuant to a confession of judgment on the obligation 
secured by such an instrument, or pursuant to a nonjudicial sale under a 
statutory lien on the property shall, except as otherwise provided, be made 
subject to and without disturbing the lien or title, if notice of the lien was 
filed or the title recorded in the place provided by law for the filing or 
recording more than thirty (30) days before the sale and the department is 
not given notice of the sale in the manner prescribed in subdivision 
(i)(2)(B). 

(B) Special Rules. 

(i) Notice of Sale. Notice of sale to which subdivision (i)(2)(A) 
applies shall be given, in accordance with regulations prescribed by the _ 
commissioner, in writing, by registered or certified mail or by personal _ 
service, not less than twenty-five (25) days prior to the sale, to the 
commissioner or the commissioner’s delegate. 

(ii) Consent to Sale. Notwithstanding the notice requirement of 
subdivision (i)(1), a sale described in subdivision (i)(2)(A) of the property _ 
shall discharge or divert the property of the lien or title of the 
department if the department consents to the sale of the property free of 
the lien or title. 

(iii) Sale of Perishable Goods. Notwithstanding the notice re- 
quirement of this section, a sale described in subdivision (i)(2)(A) of the 
property liable to perish or become greatly reduced in price or value by 
keeping, or that cannot be kept without great expense, shall discharge 
or divert the property of the lien or title of the department if notice of the 
sale is given, in accordance with regulations prescribed by the commis- 
sioner, in writing, by registered or certified mail or by personal service, 
to the commissioner or the commissioner’s delegate before the sale. The 
proceeds, exclusive of costs, of the sale shall be held as a fund subject to 
the liens and claims of the department, in the same manner and with 
the same priority as the liens and claims had with respect to the 
property sold, for not less than thirty (30) days after the date of the sale. 

(3) Right to Redeem. 

(A) In the case of real property to which subdivision (i)(2)(A) applies, to 
satisfy a lien prior to that of the department, the commissioner or the 
commissioner’s delegate may redeem the property within the period 
allowable for redemption under law. 
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(B) Amount to be Paid. In any case in which the department redeems 
real property pursuant to § 50-7-304(c)(1), the amount to be paid for the 
property shall be the amount paid by the purchaser, plus six percent (6%) 
interest per annum. 

(C) Certificate of Redemption. 

(i) In General. In any case in which real property is redeemed by 
the department pursuant to subdivision (i)(3), the commissioner or the 
commissioner’s delegate shall execute a certificate of redemption 
therefor. 

(ii) Filing. The commissioner or the commissioner’s delegate shall, 
without delay, cause the certificate to be duly recorded in the proper 
registry of deeds. 

(iii) Effect. A certificate of redemption executed by the commissioner 
or the commissioner’s delegate shall constitute prima facie evidence of 
the regularity of the redemption and shall, when recorded, transfer to 
the department all the rights, title and interest in and to the property 
acquired by the person from whom the department redeems the prop- 
erty by virtue of the sale of the property. 

(j) Revocation of Charter or Authority to Conduct Business for 
Nonpayment. 

(1) The commissioner is empowered to certify to the secretary of state the 
name of any corporation or limited liability company permitted to conduct 
business in the state that meets the definition of employer or employing unit 
for the purposes of this chapter, and that fails or refuses to file any quarterly 
report or to pay any fees, premiums, penalties or interest required in this 
chapter; however, no certification shall be issued until the report, fees, 
premiums, penalties or interest has remained delinquent for a period of 
ninety (90) days. 

(2) At the time of the certification to the secretary of state, the commissioner 
shall give notice to the corporation or limited liability company of the action 
taken. Then, in the case of a corporation, the charter of the corporation or its 
domestication in the state shall stand as automatically revoked and the 
secretary of state shall note the revocation in its records. In the case of a 
limited liability company, the secretary of state shall administratively 
dissolve the limited liability company and shall note the dissolution in its 
records. 

(3)(A) In the case of a corporation, at any time after the date of the 
revocation, the charter may be reinstated upon the filing of all reports and 
the payment of all fees, premiums, penalties and interest due the state; 
and in the case of a limited liability company, the certificate of dissolution 
may be cancelled upon the filing of all reports and the payment of all fees, 
premiums, penalties and interest due the state; provided, that the title has 
not been taken by another corporation or limited liability company, and 
that proof is furnished sufficient to the commissioner that no third party 
will be injured by the reinstatement or cancellation, unless proof has been 
furnished sufficient to the secretary of state upon requesting the reinstate- 
ment or cancellation. 

(B) A corporation whose charter has been revoked or a limited liability 
company that has been administratively dissolved pursuant to subdivi- 
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sions (j)(1) and (2) may apply to the secretary of state for reinstatement or 
cancellation by presenting a certificate from the commissioner certifying 
that the corporation or limited liability company has satisfied the require- 
ments set forth in subdivision (j)(3)(A). 

(k) A client of a staff leasing company shall be jointly and severally liable 
with the staff leasing company for state unemployment premiums, unless the 
client is relieved of the joint and several liability as provided under § 62-43- 
113(b)(2)(B) [repealed] of the Tennessee Employee Leasing Act. 


History. 

Acts 1947, ch. 29, § 14; C. Supp. 1950, 
§ 6901.14 (Williams, § 6901.38); Acts 19538, ch. 
244, § 6; 1961, ch. 70, § 5; 1967, ch. 208, § 5; 
1971, ch. 204, § 9; 1973, ch. 130, § 9; 1975, ch. 
190, § 9; 1977, ch. 330, § 26; 1978, ch. 744, 
§ 18; impl. am. Acts 1980, ch. 534, § 1; Acts 
1980, ch. 641, §§ 5-7; 1981, ch. 249, §§ 4, 5; 
1982, ch. 820, § 15; T.C.A. (orig. ed.), § 50- 
1329; Acts 1983, ch. 439, §§ 9-11; 1984, ch. 786, 
§§ 2-4; 1985, ch. 105, § 15; 1985, ch. 317, §§ 6, 
11; 1985, ch. 318, §§ 58-64; 1989, ch. 333, 
§§ 6-8; 1993, ch. 169, § 2; 1995, ch. 503, §§ 6, 
7; 1996, ch. 837, § 1; 1997, ch. 82,§ 1; 1999, ch. 
45, §§ 3-6; 1999, ch. 520, § 41; 2001, ch. 82, 
§ 3; 2004, ch. 510, § 4; 2004, ch. 699, §§ 4-6; 
2006, ch. 623, § 5; 2012, ch. 565, §§ 1-3; 2012, 
ch. 824, § 3; 2015, ch. 95, § 5;'2016, ch. 751, 
§$°3; 2018) ch! 642)'$' 3: 


Amendments. 

The 2015 amendment rewrote (c)(3) which 
read: “Effective for the quarter beginning Janu- 
ary 1, 1997, and thereafter, every employer 
with two hundred fifty (250) or more employ- 
ees, and every person or organization that, as 
an agent, reports wages on a total of two 
hundred fifty (250) or more employees on behalf 
of one (1) or more subject employers, shall file 
that portion of the wage and premium report 
that contains the name, social security number, 
and gross wages of each individual in employ- 
ment on magnetic media in a format prescribed 
by the commissioner. However, if the internal 
revenue service regulations at 26 CFR 
301.6011-2 are amended or superseded to re- 
duce the threshold number of employees re- 
quired by this section from two hundred fifty 
(250) employees to a lower number of employ- 
ees, this section shall remain consistent with 
those regulations as amended. Effective for 
reports due for the quarter beginning July 1, 
2000, and thereafter, any employer, person or 
organization subject to this subdivision (c)(3) 
who fails to file on magnetic media as pre- 
scribed in this subdivision (c)(3) shall be as- 
sessed a penalty of fifty dollars ($50.00) for each 
month, or portion of a month, the report is past 
due; however, the total penalty for each report 
shall not exceed five hundred dollars ($500). 
Penalties assessed pursuant to this subdivision 
(c)(3) shall cease to accrue as soon as the 


subject employer, person or organization com- 
plies with the requirements to report on mag- 
netic media.” 

The 2016 amendment added (h)(1)(F). 

The 2018 amendment rewrote (c)(3) which 
read: “(3)(A) Except as otherwise provided in 
subdivision (c)(3)(B), beginning January 1, 
2016, and each quarter thereafter, each em- 
ployer with ten (10) or more employees, and 
every person or organization that, as an agent, 
reports wages on a total of ten (10) or more 
employees on behalf of one (1) or more subject 
employers, shall file that portion of the wage 
and premium report that contains the name, 
social security number, and gross wages of each 
individual in employment electronically in a 
format prescribed by the commissioner. 

“(B)G) If an employer with at least ten (10) 
but not more than ninety-nine (99) employees, 
or a person or organization that, as an agent, 
reports wages on a total of at least ten (10) but 
not more than ninety-nine (99) employees on 
behalf of one (1) or more subject employers, is 
required to file the wage and premium report 
electronically pursuant to subdivision (c)(3)(A), 
and submits an affidavit to the commissioner 
containing a statement made under the penalty 
of perjury that the employer would suffer an 
undue hardship by filing the wage and pre- 
mium report electronically, the commissioner 
shall allow the employer to file the wage and 
premium report in a hard copy or paper format. 

“Gi) The affidavit required by subdivision 
(c)(3)(B)G) shall be submitted within the first 
quarter, beginning January 1, 2016, and annu- 
ally thereafter. 

“Gii) This subdivision (c)(3)(B) shall not apply 
to the extent that compliance with the subdivi- 
sion would violate federal law or cause the 
department a loss of federal funding. 

“(C) If the internal revenue service regula- 
tions at 26 CFR 301.6011-2 are amended or 
superseded to reduce the threshold number of 
employees required by this section from ten 
(10) employees to a lower number of employees, 
this section shall remain consistent with those 
regulations as amended. 

“(D) For reports due for the quarter begin- 
ning July 1, 2016, and each quarter thereafter, 
any employer, person, or organization subject 
to this subdivision (c)(3) that fails to file elec- 
tronically as prescribed in this subdivision 
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shall be assessed a penalty of fifty dollars or organization complies with the requirements 
($50.00) for each month, or portion of amonth, to report electronically.” 

the report is past due; however, the total pen- 

alty for each report shall not exceed five hun- Effective Dates. 

dred dollars ($500). Penalties assessed pursu- Acts 2015, ch. 95, § 9. July 1, 2015. 

ant to this subdivision (c)(3)(D) shall cease to Acts 2016, ch. 751, § 6. July 1, 2016. 
accrue as soon as the subject employer, person, Acts 2018, ch. 642, § 5. July 1, 2018. 


50-7-451. Job skills program — Job skills fee — Job skills fund — 
Grants — Reports to general assembly. 


(a)(1) The Tennessee job skills program is created in the department of 
economic and community development as a workforce development incentive 
program to enhance employment opportunities and to meet the needs of 
existing and new industries in this state. 

(2) The program shall give priority to the creation and retention of high 
wage jobs and focus on employers in industries that promote high-skill, 
high-wage jobs in high-technology areas, emerging occupations or skilled 
manufacturing jobs. 

(3) At least seventy percent (70%) of the Tennessee job skills funds, as 
provided in subsection (6), that are spent on Tennessee job skills grants shall 
be used for assisting existing employers. 

(b)(1) The Tennessee job skills fund is established as a separate account in 
the general fund. 

(2) The Tennessee job skills fund is composed of: 

(A) Money transferred into the Tennessee job skills fund from Tennes- 
see job skills fees collected for calendar quarters occurring through 
December 31, 2001; 

(B) Gifts, grants, and other donations received by the department of 
economic and community development for the Tennessee job skills fund; 
and | 

(C) Funds appropriated by the general assembly for the Tennessee job 
skills fund. 

(3) Money in the Tennessee job skills fund may be used by the department 
of economic and community development for program administration, mar- 
keting expenses, and program evaluation; however, the expenses shall not 
exceed five percent (5%) of the total amount appropriated for the program in 
any fiscal year. 

(4)(A) Amounts remaining in the Tennessee job skills fund at the end of 

each fiscal year shall not revert to the general fund. 

(B) Moneys in the Tennessee job skills fund shall be invested by the 
state treasurer pursuant to title 9, chapter 4, part 6, for the sole benefit of 
the Tennessee job skills fund, and interest accruing on investments and 
deposits of the fund shall be returned to the fund and remain part of the 
Tennessee job skills fund. 

(5) It is the intent of the general assembly that, to the extent practicable, 
money from the Tennessee jobs skills program shall be spent in all areas of the 
state. 

(c)(1) The general assembly shall annually, in the general appropriations act, 
appropriate the amount to be available in that fiscal year for Tennessee job 
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skills grants. It is the legislative intent that new commitments for Tennessee 
job skills grants made by the commissioner of economic and community 
development from the Tennessee job skills fund program shall not exceed 
appropriations made for such purposes. It is further the legislative intent 
that in each fiscal year the Tennessee job skills program be managed so that 
actual expenditures and obligations to be recognized at the end of the fiscal 
year shall not exceed any available reserves and appropriations of the 
programs. 

(2) The commissioner of economic and community development shall 
annually report to the finance, ways and means committees of the house of 
representatives and the senate and the commerce committee of the house of 
representatives, the commerce and labor committee of the senate and the office 
of legislative budget analysis on the status of the Tennessee job skills 
appropriation. The report shall incorporate the information required to be 
filed by each employer who receives a Tennessee job skills grant pursuant to 
subsection (d), as well as including information concerning the amount of 
each grant authorized and each commitment accepted since the previous 
report and the name of the employer receiving the benefit of the grant or 
commitment, the total outstanding grants and commitments and the total 
unobligated appropriation. 

(3) The following employers may apply for a Tennessee job skills grant 
from the Tennessee job skills fund: 

(A) One (1) or more employers to secure training for demand occupa- 
tions, emerging occupations, or manufacturing occupations; 

(B) One (1) or more employers acting in partnership with an employer 
organization, labor organization, or community-based organization to 
secure training for demand occupations, emerging occupations, or manu- 
facturing occupations; and 

(C) One (1) or more employers acting in partnership with a consortium 
composed of more than one (1) provider to secure training for demand 
occupations, emerging occupations, or manufacturing occupations. 

(4) All Tennessee job skills grant applications must contain the following: 

(A) The number and kinds of jobs available; 

(B) The skills and competencies required for the identified jobs; 

(C) The starting wages to be paid to trainees on successful completion 
of the project; 

(D) The goals, objectives, and outcome measurements for the project; 

(EK) The proposed curriculum for the project; . 

(F’) The projected cost per person enrolled, trained, hired and retained 
in employment; and 

(G) Any other information deemed necessary by the department of 
economic and community development. 

(5) Tennessee job skills grants from the Tennessee job skills fund shall be 
awarded only to employers who certify that: 

(A) Ajob or job opening exists or will exist at the end of the project for 
which the Tennessee job skills grant is sought; 

(B) Job openings will be filled by participants in the project; and 
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(C) The starting wage for a new job created through the project will be 
equal to or greater than the prevailing starting wage for that occupation 
in the local labor market area. 

(d) Each employer who receives a Tennessee job skills grant pursuant to this 
section shall file a final report with the department of economic and commu- 
nity development at the conclusion of the Tennessee job skills grant period that 
contains the following information: 

(1) The number of participants in the project who are employed at the 
conclusion of the project; 

(2) The number of participants in the project who are not employed at the 
end of the project; 

(3) The starting wage of each participant employed; and 

(4) Any other information required by the department of economic and 
community development. 

(e) The department of economic and community development shall adopt 
rules and regulations in accordance with the Uniform Administrative Proce- 
dures Act, compiled in title 4, chapter 5, to implement this section. Prior to the 

formal submission of rules and regulations in accordance with the Uniform 
Administrative Procedures Act, the department of economic and community 
development shall submit draft rules and regulations to the finance, ways and 
means committee of the senate and the finance, ways and means committee of 
‘the house of representatives. The committees shall comment on the rules and 
‘regulations within sixty (60) days. 

(f) The department of economic and community development shall report 
annually to the finance, ways and means committee of the senate and the 
‘finance, ways and means committee of the house of representatives on the 
Tennessee jobs skills program. On February 1, 2002, and every year thereafter, 
the comptroller of the treasury shall report to the finance, ways and means 
committee of the senate and the finance, ways and means committee of the 
house of representatives on the utilization of the funds. 

(g) As used in this section, unless the context otherwise requires: 

(1) “Demand occupation” means an occupation in which, as a result of 
business development, there is or will be positive job growth to job replace- 
ment ratios within the next twelve (12) to twenty-four (24) months, according 
to the best available sources of state and local labor market information; 

(2) “Emerging occupation” means an occupation that arises from forces 
related to technological changes in the workplace and the work of which 
cannot be performed by workers from other occupations without customized 
education or training; and 

(3) “Existing employer,” when used in reference to an employer's eligibility 
for a Tennessee job skills grant, as described in this section, means an 
employer that has been liable to pay unemployment insurance premiums 
under this chapter for more than one (1) year. 
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History. Amendments. 

Acts 1998, ch. 1110, § 4; 1999, ch. 520, § 41; The 2021 amendment substituted “com- 
2001, ch. 379, § 4; 2001, ch. 403, § 1; 2006, ch. merce” for “consumer and human resources” in 
623, § 6; 2006, ch. 1015, § 1; 2009, ch. 550, = (¢)2), 

§§ 18, 14; 2010, ch. 1030, § 13; 2011, ch. 410, 
§ 7(a)-(c); 2013, ch. 236, § 16; 2021, ch. 64, Effective Dates. 
§ 116. Acts 2021, ch. 64, § 132. March 29, 2021. 


PART 5 
FUNDS 


50-7-501. Unemployment compensation fund. 


(a) Establishment and Control. } 

(1) There is established as a special fund, within the state treasury, an 
unemployment compensation fund, which shall be administered by the 
administrator of the division of employment security exclusively for the 
purposes of this chapter. This fund shall consist of all: 

(A) Premiums collected under this chapter; 

(B) Interest earned upon any money in the fund; 

(C) Property or securities acquired in lieu of premiums or other liabili- 
ties to the fund; 

(D) Earnings of the property or securities; 

(EK) Money recovered on losses sustained by the fund; 

(F) Money credited to this state’s account in the unemployment trust 
fund pursuant to § 903 of the Social Security Act, codified in 42 U.S.C. 
§ 1103; 

(G) Money received from employers who elect to make reimbursement 
of benefits paid and chargeable to them in lieu of paying premiums as © 
provided in § 50-7-403(h) and (i); 7 

(H) Money received from the federal government pursuant to § 204 of 
the Federal-State Extended Unemployment Compensation Act of 1970; 
and 

(I) Fees and administrative expenses collected under § 50-7- 
304(b)(2)(E)Gii) and penalties collected under § 50-7-715(b)(1). 

(2) All money in the fund shall be commingled and undivided. 

(b) Accounts and Deposits. 

(1) The state treasurer shall be the ex officio treasurer and custodian of the 
fund. Within the accounting system of the state, the fund shall be divided into 
three (3) separate accounts: f 

(A) A clearing account; 

(B) An unemployment trust fund account; and 

(C) A benefit account. 

(2) All money payable to the fund, upon receipt of the money, shall be 
immediately deposited into the state treasury to the credit of the clearing 
account. Refunds payable pursuant to § 50-7-404 may be paid from the — 
clearing account upon warrants originating in the office of the administrator _ 
and approved by the commissioner or a duly designated agent and counter- 
signed by the state treasurer. 
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(3) All other collected funds in the clearing account shall be immediately 
transferred to and deposited with the secretary of the treasury of the United 
States to the credit of the account of this state in the unemployment trust fund 
established and maintained pursuant to $ 904 of the Social Security Act, 
codified in 42 U.S.C. § 1104. The benefit account shall consist of all moneys 
requisitioned from this state’s account in the unemployment trust fund. 

(c) Withdrawals. Money shall be requisitioned from the state’s account in 
the unemployment trust fund and shall be used exclusively for the payment of 
benefits, including extended benefits authorized by § 50-7-305; for refunds 
pursuant to § 50-7-404; and for the payment of fees authorized under the 
Treasury Offset Program described in § 6402 of the Internal Revenue Code, 
codified in 26 U.S.C. § 6402, and 31 CFR part 285, except that money credited 
to this state’s account pursuant to § 903 of the Social Security Act, codified in 
42 U.S.C. § 1103, by the Employment Security Administration Financing Act 
of 1954, shall be used for the purpose of paying benefits as provided in this 
section, and for any purposes for which an appropriation may be made, which 
general appropriations act shall specifically comply with all the requirements 
of § 903 of the Social Security Act, codified in 42 U.S.C. § 1103, by the 
Employment Security Administration Financing Act of 1954. The administra- 
tor shall, from time to time, requisition from the unemployment trust fund 
amounts, not exceeding the amounts standing to this state’s account in the 
fund, the administrator deems necessary for the payment of benefits for a 
reasonable future period, the limits of which shall be specified by the 
administrator. Upon receipt of the moneys, the state treasurer shall deposit 
the moneys in the benefit account and all warrants for the payment of benefits 
shall be issued in the manner prescribed in this section and shall be payable by 
the state treasurer solely from the benefit account. Expenditures of the moneys 
in the benefit account and refunds from the clearing account shall not be 
subject to any law requiring specific appropriations or other formal release by 
state officers of money in their custody. All warrants for the payment of benefits 
and refunds shall originate in the office of the administrator and shall be 
approved by the commissioner or a duly designated agent and shall be 
countersigned by the state treasurer. Any balance of moneys requisitioned 
from the unemployment trust fund that remains unclaimed or unpaid in the 
benefit account after the expiration of the period for which the sums were 
requisitioned shall either be deducted from estimates for, and may be utilized 
for the payment of, benefits during succeeding periods, or, in the discretion of 
the administrator, shall be redeposited with the secretary of the treasury of the 
United States, to the credit of this state’s account in the unemployment trust 
fund, as provided in subsection (b). 

(d) Management of Funds upon Discontinuance of Unemployment 
Trust Fund. Subsections (a), (b) and (c), to the extent that they relate to the 
unemployment trust fund, shall be operative only so long as the unemploy- 
ment trust fund continues to exist and so long as the secretary of the treasury 
of the United States continues to maintain for this state a separate book 
account of all funds deposited in the fund by this state for benefit purposes, 
together with this state’s proportionate share of the earnings of the unemploy- 
ment trust fund, from which no other state is permitted to make withdrawals. 


50-7-503 EMPLOYER AND EMPLOYEE 340 
If, and when, the unemployment trust fund ceases to exist, or the separate 
book account is no longer maintained, all moneys, properties or securities in 
the fund belonging to the unemployment compensation fund of this state shall 
be transferred to the state treasurer, who shall hold, invest, transfer, sell, 
deposit and release the moneys, properties or securities as the general 
assembly may direct in accordance with this chapter; provided, that the 
moneys shall be invested in the following readily marketable classes of 
securities, bonds or other interest-bearing obligations of the United States, or 
in such securities as the sinking fund of this state may now or hereafter be 
invested; and provided further, that investment shall at all times be so made 
that all the assets of the fund shall always be readily convertible into cash 
when needed for the payment of benefits. The state treasurer shall dispose of 
securities or other properties belonging to the unemployment compensation 
fund only under the direction of the commissioner. 


History. 

Acts 1947, ch. 29, § 9; C. Supp. 1950, 
§ 6901.9 (Williams, § 6901.33); Acts 1957, ch. 
146, §§ 10, 11; 1959, ch. 160, § 4; 1971, ch. 204, 
8§ 16, 17; T.C.A. (orig. ed.), § 50-1331; Acts 
1985, ch. 118, §§ 69, 70; 1985, ch. 318, §§ 69- 
71; 2012, ch.\824; $8.4, 5; 2015, eh:.95, $6, 


Amendments. 
The 2015 amendment rewrote (a)(1)(I) which 
read: “Fees, penalties, or interest collected in 


Program described in § 6402 of the Internal 
Revenue Code, codified in 26 U.S.C. § 6402, 
and 31 CFR part 285, 42 U.S.C. § 503(a), and 
§ 50-7-715.” 


Effective Dates. 
Acts 2015, ch. 95, § 9. July 1, 2015. 


Attorney General Opinions. 
Funding unemployment benefit claims. OAG 
10-41, 2010 Tenn. AG LEXIS 41 (4/1/10). 


accordance with the federal Treasury Offset 


50-7-503. Unemployment compensation special administrative fund. 


(a)(1) There is created in the state treasury a fund to be known as the 
“unemployment compensation special administrative fund,” which shall 
consist of interest collected on delinquent payments pursuant to § 50-7- 
404(a), the penalty rate payments collected under § 50-7-403(b)(2)(G)()(0), 
the civil money penalties collected under § 50-7-403(b)(2)(G)(ii), penalties 
collected in accordance with § 50-7-715(b)(2), and interest collected in 
accordance with § 50-7-715(c)(1). 

(2) Annual estimates of expenditures and requirements from this fund 
shall be set forth in the budget document, and estimates approved by the 
general assembly shall be appropriated from this fund as a specific appro- 
priation item in each year’s general appropriations act. 

(3) No sum sufficient appropriation shall be made from this fund that may 
add to estimates approved and appropriated by the general assembly, except 
for subdivisions (a)(1) and (2). 

(4) The moneys deposited with the fund may be used for the following 
purposes: 

(A) Replacements in the unemployment compensation administration 
fund as provided in § 50-7-502(c); 
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(B) Refunds pursuant to § 50-7-404(f) of interest erroneously collected; 


and 


(C) Meeting necessary expenses for the administration of this chapter, 
including, but not limited to, automation expenses, as approved by the 
commissioner of finance and administration, the information systems 
council, and any other entity as required by law. 

(b)(1) Interest earned on this fund shall be credited to and augment this 


fund. 


(2) The balance of this fund and the balance of the unemployment 
compensation trust fund shall be considered for purposes of establishing the 
applicable premium table pursuant to § 50-7-403()). 


History. 

Acts I947uch..429;. §.135'CiSupp.*1950; 
§ 6901.13 (Williams, § 6901.37); Acts 1981, ch. 
249, §§ 6, 7; T.C.A. (orig. ed.), § 50-1348; Acts 
1984, ch. 786, § 5; 1985, ch. 294, §§ 1-6; 1989, 
ch. 545, §§ 1-8; 1997, ch. 431, §§ 1, 2; 1999, ch. 
B20.-8 41: 2005,,cn, 001, §° 10? 2012. ch. 824° 
BG; 2015) ch: 95; $° 7. 


Amendments. 

The 2015 amendment rewrote (a)(1) which 
read: “There is created in the state treasury a 
fund to be known as the “unemployment com- 
pensation special administrative fund,” which 
shall consist of interest collected on delinquent 


payments pursuant to § 50-7-404(a) and, ex- 
cept as provided in § 50-7-501(a)(1)(1), all fines 
and penalties collected pursuant to this chap- 
ter, including the penalty rate payments col- 
lected under § 50-7-403(b)(2)(G)(G)(b), the civil 
money penalties collected under § 50-7- 
403(b)(2)(G)(i), and fees, penalties, or interest 
collected in accordance with the federal Trea- 
sury Offset Program described in § 6402 of the 
Internal Revenue Code, compiled in 26 U.S.C. 
§ 6402, and 31 CFR part 285, 42 U.S.C, 
§ 503(a).” 


Effective Dates. 
Acts 2015, ch. 95, § 9. July 1, 2015. 


50-7-504. Nonliability of state for benefits. 


Attorney General Opinions. 
Funding unemployment benefit claims. OAG 
10-41, 2010 Tenn. AG LEXIS 41 (4/1/10). 


50-7-506. [Repealed.] 


History. 
Acts 1983, ch. 489, § 16; 1999, ch. 520, § 41; 
repealed by Acts 2018, ch. 642, § 4, effective 
July 1, 2018. 


Compiler’s Notes. 
Former § 50-7-506 concerned an annual un- 
employment trust fund balance report. 


PART 6 
ADMINISTRATION 


50-7-606. State unemployment compensation advisory council. 


+ Compiler’s Notes. 
The state unemployment compensation advi- 


sory council, created by this section, terminates 
June 30, 2023. See §§ 4-29-112, 4-29-244. 
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PART 7 
ENFORCEMENT 


50-7-703. Subpoenas — Refusal to obey — Penalty. 


NOTES TO DECISIONS 


1. Constitutionality. 

Chancery court properly dismissed a compa- 
ny’s complaint seeking injunctive and declara- 
tory relief for failure to state a claim for relief 
because the statutes at issue were not uncon- 
stitutional, there was a judicial determination 
of the reasonableness and legality of the re- 
quest by the commissioner of the division of 
employment security for the company’s busi- 
ness records and an opportunity to comply prior 
to the imposition of any sanction for failure to 


produce the records, the subpoenas issued by 
the Department of Labor and Workforce Devel- 
opment did not violate the company’s right to 
due process of law, and the Fourth Amendment 
was satisfied where the procedure was not 
unconstitutionally coercive. Blue Sky Painting 
Co. v. Phillips, — S.W.3d —, 2016 Tenn. App. 
LEXIS 499 (Tenn. Ct. App. July 15, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
875 (Tenn. Nov. 17, 2016). 


50-7-712. Violations — Class E felony. 


NOTES TO DECISIONS 


1. Constitutionality. 

Chancery court properly dismissed a compa- 
ny’s complaint seeking injunctive and declara- 
tory relief for failure to state a claim for relief 
because the statutes at issue were not uncon- 
stitutional, there was a judicial determination 
of the reasonableness and legality of the re- 
quest by the commissioner of the division of 
employment security for the company’s busi- 
ness records and an opportunity to comply prior 
to the imposition of any sanction for failure to 


produce the records, the subpoenas issued by 
the Department of Labor and Workforce Devel- 
opment did not violate the company’s right to 
due process of law, and the Fourth Amendment 
was satisfied where the procedure was not 
unconstitutionally coercive. Blue Sky Painting 
Co. v. Phillips, — S.W.3d —, 2016 Tenn. App. 
LEXIS 499 (Tenn. Ct. App. July 15, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
875 (Tenn. Nov. 17, 2016). 


50-7-715. Repayment of unemployment benefits as a result of a viola- 
tion of this chapter — Interest on amount due — Appeal 
does not toll interest — Application of moneys received. 


(a) Any person who has received unemployment benefits by knowingly 
misrepresenting, misstating, or failing to disclose any material fact, or by 
making a false statement or false representation without a good faith belief as 
to the correctness of the statement or representation, after a determination by 
the commissioner that such a violation has occurred, shall be required to repay 
the amount of benefits received. 

(b)(1) The commissioner shall assess a penalty equal to fifteen percent (15%) 

of the overpaid benefits as described in subsection (a), to comply with the 

requirements of 42 U.S.C. § 5038(a)(11). Moneys collected by this penalty 
shall be deposited into the unemployment compensation fund as provided in 

§ 50-7-501. 

(2)(A) For overpayments made prior to July 1, 2016, the commissioner 
shall further assess a penalty equal to seven and one-half percent (7.5%) 
of the overpaid benefits described in subsection (a). 

(B) For overpayments made on or after July 1, 2016, the commissioner 
shall further assess a penalty equal to fifteen percent (15%) for the first 
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instance of overpaid benefits described in subsection (a). “First instance” 
means all consecutive claim weeks of unemployment benefits paid within 
a benefit year to any person when such benefits were received by 
knowingly misrepresenting, misstating, or failing to disclose any material 
fact. The commissioner shall further assess a penalty equal to thirty-five 
percent (35%) for the second and each subsequent instance of overpaid 
benefits as described in subsection (a). 

(C) Monies collected by penalties set out in this subdivision (b)(2) shall 
be used to defray the costs of deterring, detecting, or collecting overpay- 
ments. The penalty provided in this subdivision (b)(2) is in addition to the 
penalty provided in subdivision (b)(1). 

(c)(1) In addition to the requirements of subsections (a) and (b), the 

commissioner shall assess interest at a rate of no more than one and one-half 

percent (1.5%) per month on the total amount due that remains unpaid for 

a period of thirty (30) or more calendar days after the date on which the 

commissioner sends notice of the commissioner’s determination that a 

violation has occurred to the last known address of the claimant. For 

purposes of this subdivision (c)(1), “total amount due” includes the unem- 
ployment benefits received pursuant to subsection (a) and the penalties 

provided for in subsection (b). 

(2) A pending appeal of the order of the commissioner shall not suspend the 
assessment of interest on unemployment benefits obtained in violation of this 
chapter. 

(d) Moneys received by the department in repayment of unemployment 





benefits and payment of penalties and interest pursuant to this section shall 
first be applied to the unemployment benefits received, then to any penalties 


due, and then to any interest due. 


History. 
Acts 2009, ch. 479, § 3; 2012, ch. 824, § 7; 
2015, ch. 95, § 8; 2016, ch. 751, § 4. 


Amendments. 

The 2015 amendment rewrote (d) which read: 
“Moneys received by the department in repay- 
ment of unemployment benefits and payment of 
penalties and interest pursuant to subsections 
(a), (b)(2), and (c) shall first be applied to the 
unemployment benefits received, then to any 
interest due. These moneys shall be used by the 
department to defray the costs of deterring, 
_ detecting or collecting overpayments.” 


The 2016 amendment, in (b)(2), designated 
the former first sentence as present (A) and 
added “For overpayments made prior to July 1, 
2016,” at the beginning; added (B); designated 
the former last two sentences of the subdivision 
as present (C) and substituted “penalties set 
out in this subdivision (b)(2)” for “this penalty” 
in the first sentence. 


Effective Dates. 
Acts 2015, ch. 95, § 9. July 1, 2015. 
Acts 2016, ch. 751, § 6. July 1, 2016. 


CHAPTER 8 
MARKETPLACE CONTRACTORS 


Section 
50-8-101. Chapter definitions. 


50-8-102. Marketplace contractors and marketplace platforms — Employment relationships. 


50-8-103. Applicability of chapter. 


50-8-104. Remittance of tip to marketplace contractor. 


50-8-101 


50-8-101. Chapter definitions. 
As used in this chapter: 
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(1) “Marketplace contractor” means any individual, corporation, partner- 
ship, sole proprietorship, or other business entity that: 


(A) Enters into an agreement with a marketplace platform to use the 
platform’s online-enabled application, software, website, or system to 
receive connections to third-party individuals or entities seeking services 
in this state; and 

(B) In return for compensation from the third-party or marketplace 
platform, offers or provides services to the third-party individuals or 
entities upon being given an assignment or connection through the 
marketplace platform’s online-enabled application, software, website, or 
system; and 
(2) “Marketplace platform” means a corporation, partnership, sole propri- 


etorship, or other business entity operating in this state that: 

(A) Offers an online-enabled application, software, website, or system 
that enables the provision of services by marketplace contractors to 
third-party individuals or entities seeking services; and 

(B) Neither directly nor through any related party derives any benefit 
from work performed by marketplace contractors other than a subscrip- 
tion or use fee for placing marketplace contractors in assignments or 


otherwise providing connections. 


History. 
Acts 2018, ch. 648, § 1. 


Code Commission Notes. Acts 2018, ch. 648, 
§ 1 enacted a new chapter 10, §§ 50-10-101 — 
50-10-1038, but the chapter has been redesig- 
nated as chapter 8, §§ 50-8-101 — 50-8-103, by 
authority of the Code Commission. 


Compiler’s Notes. 

Former ch. 8, §§ 50-8-101 — 50-8-117 (Acts 
1972, ch.» 7275 $84 -b7311976,, ch. 806, Sod (98): 
1977, ch. 24, §§ 1-6; 1980, ch. 504, §§ 1-3; 


T.C.A. 50-1401 — 50-1417; 1984, ch. 676, § 3), 
concerning employment agencies, was repealed 
by Acts 1984, ch. 865, § 24. For present law 
concerning personnel recruiting services, see 
title 47, ch. 18, part 17. 

Acts 2018, ch. 648, § 2 provided that the act, 
which enacted this chapter, §§ 50-8-101 —- 
50-8-103, shall apply to services provided 
through a marketplace platform on or after 
July 1, 2018. 


Effective Dates. 
Acts 2018, ch. 648, § 2. July 1, 2018. 


50-8-102. Marketplace contractors and marketplace platforms — Em- 


ployment relationships. 


(a) A marketplace contractor is an independent contractor and not an 
employee of the marketplace platform for all purposes under state and local 
laws, rules, ordinances, and resolutions if the following conditions are set forth 
in a written agreement between the marketplace platform and the market- 


place contractor: 


(1) The marketplace platform and marketplace contractor agree in writing 
that the contractor is an independent contractor with respect to the market- 


place platform; 


(2) The marketplace platform does not unilaterally prescribe specific hours 
during which the marketplace contractor must be available to accept service 
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requests from third-party individuals or entities. If a marketplace contractor 
posts the contractor’s voluntary availability to provide services, the posting 
does not constitute a prescription of hours for purposes of this subdivision 
(a)(2); 

(3) The marketplace platform does not prohibit the marketplace contractor 
from using any online-enabled application, software, website, or system 
offered by other marketplace platforms; 

(4) The marketplace contractor may, at its discretion, enlist the help of an 
assistant to complete the services, and the marketplace platform may require 
the assistant to complete the marketplace platform’s standard registration 
and vetting process. If the marketplace contractor enlists the help of an 
assistant, the marketplace contractor, not the marketplace platform, is 
responsible for paying the assistant; 

(5) The marketplace platform does not restrict the marketplace contractor 
from engaging in any other occupation or business; 

(6) The marketplace platform does not require marketplace contractors to 
use specific supplies or equipment; 

(7) The marketplace platform does not control the means and methods for 
the services performed by a marketplace contractor by requiring the market- 
place contractor to follow specified instructions governing how to perform the 
services. However, the marketplace platform may require that the quality of 
the services provided by the marketplace contractor meets specific standards 
and requirements; 

(8) The agreement or contract between the marketplace contractor and the 
marketplace platform may be terminated by either the marketplace contrac- 
tor or the marketplace platform with or without cause; 

(9) The marketplace platform provides no medical or other insurance 
benefits to the marketplace contractor, and the marketplace contractor is 
responsible for paying taxes on all income derived as a result of services 
performed to third parties from the assignments or connections received from 
the marketplace platform; and 

(10) All, or substantially all, payment to the marketplace contractor is 
based on performance of services to third parties who have engaged the 
services of the marketplace contractor through the marketplace platform. 
(b) This section does not apply to any service that is the type of service 
identified in 26 U.S.C. § 3306(c)(7) or (c)(8). 


History. T.C.A. 50-1401 — 50-1417; 1984, ch. 676, § 3), 





Acts 2018, ch. 648, § 1. 


Code Commission Notes. Acts 2018, ch. 648, 
§ 1 enacted a new chapter 10, §§ 50-10-101 — 
50-10-103, but the chapter has been redesig- 
nated as chapter 8, §§ 50-8-101 — 50-8-103, by 
authority of the Code Commission. 


'Compiler’s Notes. 
Former ch. 8, §§ 50-8-101 — 50-8-117 (Acts 
1972, ch. 727, §§ 1-17; 1976, ch. 806, § 1(98); 
1977, ch. 24, §§ 1-6; 1980, ch. 504, §§ 1-3; 


concerning employment agencies, was repealed 
by Acts 1984, ch. 865, § 24. For present law 
concerning personnel recruiting services, see 
title 47, ch. 18, part 17. 

Acts 2018, ch. 648, § 2 provided that the act, 
which enacted this chapter, §§ 50-8-101 —- 
50-8-103, shall apply to services provided 
through a marketplace platform on or after 
July 1, 2018. 


Effective Dates. 
Acts 2018, ch. 648, § 2. July 1, 2018. 


50-8-103 


50-8-103. Applicability of chapter. 


Nothing in this chapter applies to: 
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(1) A transportation network company, as defined in § 65-15-301; or 
(2) A construction services provider, as defined in § 50-6-901. 


History. 
Acts 2018, ch. 648, § 1. 


Code Commission Notes. Acts 2018, ch. 648, 
§ 1 enacted a new chapter 10, §§ 50-10-101 — 
50-10-103, but the chapter has been redesig- 
nated as chapter 8, §§ 50-8-101 — 50-8-103, by 
authority of the Code Commission. 


Compiler’s Notes. 

Former ch. 8, §§ 50-8-101 — 50-8-117 (Acts 
1972, ch. 727, §§ 1-17; 1976, ch. 806, § 1(98); 
1977, ch. 24, §§ 1-6; 1980, ch. 504, §§ 1-3; 


T.C.A. 50-1401 — 50-1417; 1984, ch. 676, § 3), 
concerning employment agencies, was repealed 
by Acts 1984, ch. 865, § 24. For present law 
concerning personnel recruiting services, see 
title 47, ch. 18, part 17. 

Acts 2018, ch. 648, § 2 provided that the act, 
which enacted this chapter, §§ 50-8-101 —- 
50-8-103, shall apply to services provided 
through a marketplace platform on or after 
July 1, 2018. 


Effective Dates. 
Acts 2018, ch. 648, § 2. July 1, 2018. 


50-8-104. Remittance of tip to marketplace contractor. 


If a third party uses a marketplace platform’s online-enabled application, 
software, website, or system to engage the services of a marketplace contractor 
and the marketplace platform provides an option for third parties to include a 
tip in connection with the transaction, then the marketplace platform shall 
remit the tip to the marketplace contractor and shall not retain any amount of 
a tip or use it to cover the marketplace platform’s obligations to the market- 
place contractor. 


Effective Dates. 
Acts 2020, ch. 788, § 2. October 1, 2020. 


CHAPTER 9 
DRUG-FREE WORKPLACE PROGRAMS 


History. 
Acts 2020, ch. 788, § 1. 


Section 

50-9-101. 
50-9-102. 
50-9-103. 
50-9-111. 
50-9-115. 


Legislative intent. 

Applicability. 

Chapter definitions. 

Rules and regulations — Guidelines for state testing program. 

Report of healthcare practitioner who tests positive for any drug or refuses to submit to 
drug test. 

Consideration of prescriptions issued within six months prior to positive confirmed drug 
result. 


50-9-116. 


50-9-101. Legislative intent. 


(a) It is the intent of the general assembly to promote drug-free workplaces 
in order that employers in this state be afforded the opportunity to maximize 
their levels of productivity, enhance their competitive positions in the market- 


place and reach their desired levels of success without experiencing the costs, 


delays and tragedies associated with work-related accidents resulting from 
drug or alcohol abuse by employees. It is also the intent of the general 
assembly that employers obtaining certification as a drug-free workplace 
under rules promulgated by the bureau should be able to renew that certifi- 
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cation on an annual basis without requiring repeated annual training of 
existing employees; provided, however, the employer certifies on a form 
prescribed by the bureau that all existing employees have undergone training 
at least once and have acknowledged annually in writing the existence of the 
employer’s drug-free workplace policy. It is further the intent of the general 
assembly that drug and alcohol abuse be discouraged and that employees who 
choose to engage in drug or alcohol abuse face the risk of unemployment and 
the forfeiture of workers’ compensation benefits. 

(b) Ifan employer implements a drug-free workplace program in accordance 
with this chapter, which includes notice, education and procedural require- 
ments for testing for drugs and alcohol pursuant to rules developed by the 
division, the covered employer may require the employee to submit to a test for 
the presence of drugs or alcohol and, if a drug or alcohol is found to be present 
in the employee’s system at a level prescribed by statute or by rule adopted 
pursuant to this chapter, the employee may be terminated and forfeits 
eligibility for workers’ compensation medical and indemnity benefits. However, 
a drug-free workplace program must require the covered employer to notify all 
employees that it is a condition of employment for an employee to refrain from 
reporting to work or working with the presence of drugs or alcohol in the 
employee’s body and, if an injured employee refuses to submit to a test for 
drugs or alcohol, the employee forfeits eligibility for workers’ compensation 
medical and indemnity benefits. 


History. Effective Dates. 
Acts 1996, ch. 944, § 50; 1997, ch. 533, § 17; Acts 2016, ch. 1056, § 6. July 1, 2016. 


2016, ch. 1056, § 3. ar 
Attorney General Opinions. 


Amendments. Drug-free workplace programs. OAG 14-52, 
The 2016 amendment added the second sen- 9014 Tenn. AG Lexis 52 (4/24/14) 
tence in (a). 


50-9-102. Applicability. 


Sections 50-9-103 — 50-9-111 apply to a drug-free workplace program 
implemented pursuant to rules adopted by the administrator of the bureau of 
workers’ compensation. The application of this chapter is subject to the 
provisions of any applicable collective bargaining agreement. Nothing in the 
program authorized by this chapter is intended to authorize any employer to 
test any applicant or employee for alcohol or drugs in any manner inconsistent 
with federal constitutional or statutory requirements, including those imposed 
_ by the Americans with Disabilities Act, compiled in 42 U.S.C. § 12101 et seq. 
and the National Labor Relations Act, compiled in 29 U.S.C. § 151 et seq. 


History. | workers’ compensation” for “division of work- 
Acts 1996, ch. 944, § 50; 1997, ch. 533, § 18; ers’ compensation” at the end of the first sen- 
1999, ch. 520, § 41; 2014, ch. 903, § 10; 2015, tence. 
ch. 341, § 16. 
Effective Dates. 


Amendments. Acts 2015, ch. 341, § 19. May 4, 2015. 
The 2015 amendment substituted “bureau of 
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50-9-103. Chapter definitions. 


As used in this chapter, unless the context otherwise requires: 

(1) “Alcohol” has the same meaning in this chapter when used in the 
federal regulations describing the procedures used for testing of alcohol by 
programs operating pursuant to the authority of the United States depart- 
ment of transportation, currently compiled at 49 CFR part 40. It is intended 
that the definition shall change as the department of transportation’s 
regulations are revised; 

(2) “Alcohol test” means an analysis of breath, or blood, or any other 
analysis that determines the presence and level or absence of alcohol as 
authorized by the United States department of transportation in its rules and 
guidelines concerning alcohol testing and drug testing; 

(3) “Chain of custody” refers to the methodology of tracking specified 
materials or substances for the purpose of maintaining control and account- 
ability from initial collection to final disposition for all such materials or 
substances, and providing for accountability at each stage in handling, 
testing and storing specimens and reporting test results; 

(4) “Confirmation test,” “confirmed test” or “confirmed drug or alcohol test” 
means a second analytical procedure used to identify the presence of a specific 
drug or alcohol or metabolite in a specimen, which test must be different in 
scientific principle from that of the initial test procedure and must be capable 
of providing requisite specificity, sensitivity and quantitative accuracy; 

(5) “Covered employer” means a person or entity that employs a person, 1s 
covered by the Workers’ Compensation Law, compiled in chapter 6 of this title, 
maintains a drug-free workplace pursuant to this chapter and includes on the 
posting required by § 50-9-105 a specific statement that the policy is being 
implemented pursuant to this chapter. This chapter shall have no effect on 
employers who do not meet this definition; 

(6) “Drug” means any controlled substance subject to testing pursuant to 
drug testing regulations adopted by the United States department of trans- 
portation. A covered employer shall test an individual for all such drugs in 
accordance with this chapter. The commissioner of labor and workforce 
development may add additional drugs by rule in accordance with 
§ 50-9-111; 

(7) “Drug or alcohol rehabilitation program” means a service provider that 
provides confidential, timely and expert identification, assessment and reso- 
lution of employee drug or alcohol abuse; 

(8) “Drug test” or “test” means any chemical, biological or physical 
instrumental analysis administered by a laboratory authorized to do so 
pursuant to this chapter, for the purpose of determining the presence or 
absence of a drug or its metabolites pursuant to regulations governing drug 
testing adopted by the United States department of transportation or other 
recognized authority approved by rule by the commissioner of labor and 
workforce development; 

(9) “Employee” means any individual who performs services for a covered 
employer for wages if the services performed by the individual qualify as an 
employer-employee relationship with the employer based upon consideration 
of the following twenty (20) factors as described in the twenty-factor test of 
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Internal Revenue Service Revenue Ruling 87-41, 1987-1 C.B. 296: 

(A) Instructions. A worker who is required to comply with other 
persons’ instructions about when, where, and how the worker is to work is 
ordinarily an employee. This control factor is present if the person or 
persons for whom the services are performed have the right to require 
compliance with instructions; 

(B) Training. Training a worker by requiring an experienced employee 
to work with the worker, by corresponding with the worker, by requiring 
the worker to attend meetings, or by using other methods indicates that 
the person or persons for whom the services are performed want the 
services performed in a particular method or manner; 

(C) Integration. Integration of the worker’s services into the business 
operations generally shows that the worker is subject to direction and 
control. When the success or continuation of a business depends to an 
appreciable degree upon the performance of certain services, the workers 
who perform those services must necessarily be subject to a certain 
amount of control by the owner of the business; 

(D) Services rendered personally. If the services must be rendered 
personally, then presumably the persons for whom the services are 
performed are interested in the methods used to accomplish the work as 
well as in the results; 

(KE) Hiring, supervising, and paying assistants. If the person or 
persons for whom the services are performed hire, supervise, and pay 
assistants, then that factor generally shows control over the workers on 
the job. However, if one (1) worker hires, supervises, and pays the other 
assistants pursuant to a contract under which the worker agrees to 
provide materials and labor and under which the worker is responsible 
only for the attainment of a result, then this factor indicates an indepen- 
dent contractor status; 

(F) Continuing relationship. A continuing relationship between the 
worker and the person or persons for whom the services are performed 
indicates that an employer-employee relationship exists. A continuing 
relationship may exist where work is performed at frequently recurring 
although irregular intervals; 

(G) Set hours of work. The establishment of set hours of work by the 
person or persons for whom the services are performed is a factor 
indicating control; 

(H) Full time required. If the worker must devote substantially full 
time to the business of the person or persons for whom the services are 
performed, then the person or persons have control over the amount of 
time the worker spends working and impliedly restrict the worker from 
doing other gainful work. An independent contractor is free to work when 
and for whom the independent contractor chooses; 

(I) Doing work on employer’s premises. Ifthe work is performed on 
the premises of the person or persons for whom the services are performed, 
then that factor suggests control over the worker, especially if the work 
could be done elsewhere. Work done off the premises of the person or 
persons receiving the services, such as at the office of the worker, indicates 
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some freedom from control. However, this fact by itself does not mean that 
the worker is not an employee. The importance of this factor depends on 
the nature of the service involved and the extent to which an employer 
generally would require that employees perform those services on the 
employer’s premises. Control over the place of work is indicated when the 
person or persons for whom the services are performed have the right to 
compel the worker to travel a designated route, to canvass territory within 
a certain time, or to work at specific places as required; 

(J) Order or sequence set. If a worker must perform services in the 
order or sequence set by the person or persons for whom the services are 
performed, then that factor shows that the worker is not free to follow the 
worker’s own pattern of work but instead must follow the established 
routines and schedules of the person or persons for whom the services are 
performed. Often, because of the nature of an occupation, the person or 
persons for whom the services are performed do not set the order of the 


services or set the order infrequently. It is sufficient to show control, _ 


however, if the person or persons retain the right to do so; 

(K) Oral or written reports. A requirement that the worker submit 
regular or written reports to the person or persons for whom the services 
are performed indicates a degree of control; 

(L) Payment by hour, week, month. Payment by the hour, week, or 
month generally points to an employer-employee relationship; provided, 
that this method of payment is not just a convenient way of paying a lump 
sum agreed upon as the cost of a job. Payment made by the job or on 
straight commission generally indicates the worker is an independent 
contractor; 

(M) Payment of business or traveling expenses. If the person or 
persons for whom the services are performed ordinarily pay the worker’s 
business or traveling expenses, then the worker is ordinarily an employee. 
An employer, to be able to control expenses, generally retains the right to 
regulate and direct the worker’s business activities; 

(N) Furnishing of tools and materials. The fact that the person or 
persons for whom the services are performed furnish significant tools, 
materials, and other equipment tends to show the existence of an 
employer-employee relationship; 

(O) Significant investment. If the worker invests in facilities that 
are used by the worker in performing services and are not typically 
maintained by employees, such as the maintenance of an office rented at 
fair value from an unrelated party, then that factor tends to indicate that 
the worker is an independent contractor. However, lack of investment in 
facilities indicates dependence on the person or persons for whom the 
services are performed for the facilities and the existence of an employer- 
employee relationship; 

(P) Realization of profit or loss. A worker who can realize a profit or 
suffer a loss as a result of the worker’s services, in addition to the profit or 
loss ordinarily realized by employees, is generally an independent con- 
tractor but the worker who cannot is an employee. For example, if the 
worker is subject to a real risk of economic loss due to significant 
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investments or a bona fide liability for expenses, such as salary payments 
to unrelated employees, then that factor indicates that the worker is an 
independent contractor. The risk that a worker will not receive payment 
for the worker’s services is common to both independent contractors and 
employees and does not constitute sufficient economic risk to support 
treatment as an independent contractor; 

(Q) Working for more than one firm at a time. Ifa worker performs 
more than de minimis services for multiple unrelated persons or firms at 
the same time, then that factor generally indicates that the worker is an 
independent contractor. However, a worker who performs services for 
more than one (1) person may be an employee of each of the persons, 
especially where such persons are part of the same service arrangement; 

(R) Making service available to general public. The fact that a 
worker makes the worker’s services available to the general public on a 
regular and consistent basis indicates an independent contractor relation- 
ship; 

(S) Right to discharge. The right to discharge a worker is a factor 
indicating that the worker is an employee and the person possessing the 
right is an employer. An employer exercises control through the threat of 
dismissal, which causes the worker to obey the employer’s instructions. An 
independent contractor cannot be fired so long as the independent con- 
tractor produces a result that meets the contract specifications; and 

(T) Right to terminate. If the worker has the right to end the 
worker’s relationship with the person for whom the services are performed 
at any time the worker wishes without incurring liability, then that factor 
indicates an employer-employee relationship; 

(10) “Employee assistance program” means an established program ca- 
pable of providing expert assessment of employee personal concerns; confi- 
dential and timely identification services with regard to employee drug or 
alcohol abuse; referrals of employees for appropriate diagnosis, treatment 
and assistance; and follow-up services for employees who participate in the 
program or require monitoring after returning to work. If, in addition to those 
activities, an employee assistance program provides diagnostic and treatment 
services, these services shall in all cases be provided by the program; 

(11) “Employer” means a person or entity that employs a person and that 
is covered by the Workers’ Compensation Law, compiled in chapter 6 of this 
title; 

(12) “Initial drug or alcohol test” means a procedure that qualifies as a 
“screening test” or “initial test” pursuant to regulations governing drug or 
alcohol testing adopted by the United States department of transportation or 
other recognized authority approved by rule by the administrator of the 
bureau of workers’ compensation; 

(13) “Job applicant” means a person who has applied for a position with a 
covered employer and who has been offered employment conditioned upon 
successfully passing a drug or alcohol test, and may have begun work 
pending the results of the drug or alcohol test; 

(14) “Medical review officer” or “MRO” means a licensed physician, em- 
ployed with or contracted with.a covered employer, who has knowledge of 
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substance abuse disorders, laboratory testing procedures and chain of 
custody collection procedures; who verifies positive, confirmed test results; 
and who has the necessary medical training to interpret and evaluate an 
employee’s positive test result in relation to the employee’s medical history or 
any other relevant biomedical information; 

(15) “Reasonable-suspicion drug testing” means drug or alcohol testing 
based on a belief that an employee is using or has used drugs or alcohol in 
violation of the covered employer’s policy drawn from specific objective and 
articulable facts and reasonable inferences drawn from those facts in light of 
experience. Among other things, the facts and inferences may be based upon: 

(A) Observable phenomena while at work, such as direct observation of 
drug or alcohol use or of the physical symptoms or manifestations of being 
under the influence of a drug or alcohol; 

(B) Abnormal conduct or erratic behavior while at work or a significant 
deterioration in work performance; 

(C) A report of drug or alcohol use, provided by a reliable and credible 
source; 

(D) Evidence that an individual has tampered with a drug or alcohol 
test during employment with the current covered employer; 

(E) Information that an employee has caused, contributed to or been 
involved in an accident while at work; or 

(F) Evidence that an employee has used, possessed, sold, solicited or 
transferred drugs or used alcohol while working or while on the covered 
employer’s premises or while operating the covered employer’s vehicle, 
machinery or equipment; 

(16)(A) “Safety-sensitive position” means a position involving a safety- 

sensitive function pursuant to regulations governing drug or alcohol 

testing adopted by the United States department of transportation. For 
drug-free workplaces, the commissioner is authorized, with the approval 
of the advisory council on workers’ compensation, to promulgate rules 
expanding the scope of safety-sensitive position to cases where impair- 
ment may present a clear and present risk to co-workers or other persons; 

(B) “Safety-sensitive position” means, with respect to any employer, a 
position in which a drug or alcohol impairment constitutes an immediate 
and direct threat to public health or safety, such as a position that requires 
the employee to carry a firearm, perform life-threatening procedures, work 
with confidential information or documents pertaining to criminal inves- 

tigations or work with controlled substances; or a position in which a 

momentary lapse in attention could result in injury or death to another 

person; and 

(17) “Specimen” means tissue, fluid or a product of the human body 
capable of revealing the presence of alcohol or drugs or their metabolites. 























353 


History. 

Acts 1996, ch. 944, § 50; 1997, ch. 533, 
§§ 19-24; 1998, ch. 1024, §§ 5, 6; 1999, ch. 520, 
§ 41; 2014, ch. 903, § 11; 2015, ch. 341, § 16; 


DRUG-FREE WORKPLACE PROGRAMS 


50-9-111 


The 2019 amendment, effective January 1, 
2020, rewrote the definition of “employee”, 
which read, “Employee’ means any person who 
works for salary, wages or other remuneration 


2019, ch. 337, § 5. for a covered employer;” 


Compiler’s Notes. 

Acts 2019, ch. 337, § 6 provided that the act, 
which amended this section, applies only to 
actions occurring on or after January 1, 2020. 


Amendments. 

The 2015 amendment substituted “bureau of 
workers’ compensation for “division of workers’ 
compensation” at the end of the definition of 
“initial drug or alcohol test”. 


Effective Dates. 
Acts 2015, ch. 341, § 19. May 4, 2015. 
Acts 2019, ch. 337, § 6. January 1, 2020. 


Attorney General Opinions. 
Drug-free workplace programs. OAG 14-52, 
2014 Tenn. AG Lexis 52 (4/24/14) 


50-9-111. Rules and regulations — Guidelines for state testing pro- 
gram. 


(a) The administrator of the bureau of workers’ compensation is authorized 
to adopt rules, using the rules and guidelines adopted by the department of 
health and criteria established by the United States department of health and 
human services and the United States department of transportation as 
guidelines for modeling the state drug and alcohol testing program, concern- 
ing, but not limited to: 

(1) Standards for licensing drug and alcohol testing laboratories and 
suspension and revocation of the licenses; 

(2) Body specimens and minimum specimen amounts that are appropriate 
for drug or alcohol testing; 

(3) Methods of analysis and procedures to ensure reliable drug or alcohol 
testing results, including the use of breathalyzers and standards for initial 
tests and confirmation tests; 

(4) Minimum cut-off detection levels for alcohol, each drug or metabolites 
of the drug for the purposes of determining a positive test result; 

(5) Chain-of-custody procedures to ensure proper identification, labeling 
and handling of specimens tested; and 

(6) Retention, storage and transportation procedures to ensure reliable 
results on confirmation tests and retests. 

(b) The administrator of the bureau of workers’ compensation is authorized 
to adopt relevant federal rules concerning drug and alcohol testing as a 
minimum standard for testing procedures and protections that the adminis- 
trator may exceed. The rules shall be promulgated in accordance with the 
Uniform Administrative Procedures Act, compiled in title 4, chapter 5. 

(c) The administrator of the bureau of workers’ compensation shall consider 
drug testing programs and laboratories operating as a part of the College of 
American Pathologists — Forensic Urine Drug Testing Programs in issuing 


_ guidelines or promulgating rules relative to recognized authorities in drug 


testing. 

(d) The administrator is authorized to set education program requirements 
for drug-free workplaces by rules promulgated in accordance with the require- 
ments of the Uniform Administrative Procedures Act. The requirements shall 
not be more stringent than the federal requirements for workplaces regulated 
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by the United States department of transportation rules. The requirements 
shall not require an employer to provide annual education or awareness 
training for each employee if all existing employees have undergone such 
training at least once and have acknowledged annually in writing the 
existence of the employer’s drug-free workplace policy. 


History. workers’ compensation for “division of workers’ 

Acts 1996, ch. 944, § 50; 1997, ch. 533, §$§ 7, compensation” throughout the section. 
47, 48; 1999, chi520,:$ 41592011, chi: 410, The 2016 amendment added the last sen- 
§ 10(f); 2014, ch. 903, § 12; 2015, ch. 341,§ 16; tence in (d). 


2016, ch. 1056, § 4. t 

y $ Effective Dates. 

Amendments. Acts 2015, ch. 341, § 19. May 4, 2015. 
The 2015 amendment substituted “bureau of Acts 2016, ch. 1056, § 6. July 1, 2016. 


50-9-115. Report of healthcare practitioner who tests positive for any 
drug or refuses to submit to drug test. 


Notwithstanding this chapter, a covered employer who has employees who 
are healthcare practitioners for the purposes of § 63-1-126 shall report a 
healthcare practitioner who tests positive for any drug on any government or 
private sector preemployment or employer-ordered confirmed drug test, or who 
refuses to submit to a drug test, to the department of health and the 
practitioner’s licensing or certifying board as required by § 63-1-126. 


History. Effective Dates. 
Acts 2017, ch. 481, § 4. Acts 2017, ch. 481, § 5. July 1, 2017. 


50-9-116. Consideration of prescriptions issued within six months 
prior to positive confirmed drug result. 


(a) As used in this section: 

(1) “Issued” means the date that the licensed physician physically wrote or 
electronically transmitted the prescription to the pharmacy; and 

(2) “Valid prescription” means a prescription that is written or electroni- 
cally sent by a licensed practitioner for the individual subject to a drug test 
pursuant to this chapter and filled in a licensed pharmacy. 

(b) Notwithstanding this chapter to the contrary, the medical review officer 
shall only consider prescriptions issued within six (6) months prior to a positive 
confirmed drug result for purposes of determining a valid prescription and 
immunity from actions authorized by this chapter following a positive con- 
firmed drug result. 


History. Effective Dates. 
Acts 2019, ch. 378, § 1. Acts 2019, ch. 373, § 2. May 10, 2019. 
CHAPTER 10 
TENNESSEE PREGNANT WORKERS FAIRNESS ACT 
Section 


50-10-101. Short title. 

50-10-102. Chapter definitions. 

50-10-103. Reasonable accommodations for pregnant workers — Medical certification. 
50-10-104. Enforcement — Rules — Civil action. 
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50-10-101. Short title. 


This chapter shall be known and may be cited as the “Tennessee Pregnant 
Workers Fairness Act.” 


History. provided, that for the purpose of promulgating 
Acts 2020, ch. 745, § 1. rules the act took effect June 22, 2020. 


Effective Dates. 
Acts 2020, ch. 745, § 4. October 1, 2020; 


50-10-102. Chapter definitions. 


As used in this chapter: 
(1) “Commissioner” means the commissioner of labor and workforce 
development; 

(2) “Employer” means a person employing fifteen (15) or more employees; 
(3) “Reasonable accommodation” may include: 

(A) Making existing facilities used by employees readily accessible and 
usable; 

(B) Providing more frequent, longer, or flexible breaks; 

(C) Providing a private place, other than a bathroom stall, for the 
purpose of expressing milk; 

(D) Modifying food or drink policy; 

(E) Providing modified seating or allowing the employee to sit more 
frequently if the job requires standing; 

(F) Providing assistance with manual labor and limits on lifting; 

(G) Authorizing a temporary transfer to a vacant position; 

(H) Providing job restructuring or light duty, if available; 

(1) Acquiring or modifying of equipment, devices, or an employee’s work 
station; 

(J) Modifying work schedules; and 

(K) Allowing flexible scheduling for prenatal visits; and 
(4) “Undue hardship” means an action requiring significant difficulty or 








expense. 
History. provided, that for the purpose of promulgating 
Acts 2020, ch. 745, § 1. rules the act took effect June 22, 2020. 


Effective Dates. 
Acts 2020, ch. 745, § 4. October 1, 2020; 


50-10-103. Reasonable accommodations for pregnant workers — Medi- 
cal certification. 


(a) An employer is not required to do the following unless the employer does 
or would do so for another employee or a class of employees that need a 
reasonable accommodation: 

(1) Hire new employees that the employer would not have otherwise hired; 

(2) Discharge an employee, transfer another employee with more seniority, 
or promote another employee who is not qualified to perform the new job; 

(3) Create a new position, including a light duty position for the employee, 
unless a light duty position would be provided for another equivalent 
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employee; 

(4) Compensate an employee for more frequent or longer break periods, 
unless the employee uses a break period that would otherwise be compen- 
sated; or 

(5) Construct a permanent, dedicated space for expressing milk. 

(b) It is an unlawful employment practice for an employer to: 

(1) Fail or refuse to make reasonable accommodations for medical needs 
arising from pregnancy, childbirth, or related medical conditions of an 
applicant for employment or an employee, unless the employer demonstrates 
that the accommodation would impose an undue hardship on the operation of 
the business of the employer; 

(2) Require an employee to take leave under a leave law or policy adopted 
by the employer if another reasonable accommodation can be provided to the 
known limitations for medical needs arising from the employee’s pregnancy, 
childbirth, or related medical conditions; or 

(3) Take adverse action against an employee in the terms, conditions, or 
privileges of employment for requesting or using a reasonable accommodation 
to the known limitations for medical needs arising from the employee’s 
pregnancy, childbirth, or related medical conditions, including, but not 
limited to, counting an absence related to pregnancy under no fault atten- 
dance policies. 

(c) An employer may, if required of other employees with medical conditions, 
request that an employee with a medical need relating to pregnancy, child- 
birth, or related medical conditions provide medical certification from a 
healthcare professional if the employee is requesting a reasonable accommo- 
dation related to temporary transfer to a vacant position, job restructuring, or 
light duty, or an accommodation that requires time away from work. During 
the time period in which an employee is making good faith efforts to obtain 
medical certification, an employer must begin engaging in a good faith 
interactive process with the employee to determine if a reasonable accommo- 
dation can be provided absent undue hardship. An employer shall not take 
adverse action against an employee related to the employee’s need for 
accommodation while the employee is engaging in good faith efforts to obtain 
medical certification. 


History. provided, that for the purpose of promulgating 
Acts 2020, ch. 745, § 1. rules the act took effect June 22, 2020. 


Effective Dates. 
Acts 2020, ch. 745, § 4. October 1, 2020; 


50-10-104. Enforcement — Rules — Civil action. 


(a) The commissioner shall enforce this chapter and may promulgate rules 
necessary to effectuate this chapter in accordance with the Uniform Adminis- 
trative Procedures Act, compiled in title 4, chapter 5. 

(b) Any person adversely affected by an act in violation of this chapter may 
bring a civil action in the chancery court or circuit court in the jurisdiction 
where the alleged violation occurred. In the action, a court may issue back pay, 
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compensatory damages, prejudgment interest, reasonable attorney’s fees, and 
any legal or equitable relief that will effectuate the purpose of this chapter. 
(c) A civil action under this chapter must be commenced no later than one 
(1) year from the date of termination of employment or the date of the adverse 
employment action. An employee is not required to pursue an action in 
chancery or circuit court, and may bring an action in accordance with the 
Uniform Administrative Procedures Act, compiled in title 4, chapter 5. 


History. provided, that for the purpose of promulgating 
Acts 2020, ch. 745, § 1. rules the act took effect June 22, 2020. 


Effective Dates. 
Acts 2020, ch. 745, § 4. October 1, 2020; 


CHAPTER 11 


TENNESSEE REGISTERED APPRENTICESHIP 
PROGRAM ACT 


Section 

50-11-101. Short title. 

50-11-102. Chapter definitions. 

50-11-1083. Creation of the office of apprenticeship. 
50-11-104. Duties. 

50-11-105. Tennessee apprenticeship council. 
50-11-106. Activities not prohibited. 


50-11-1011. Short title. 


This chapter is known and may be cited as the “Tennessee Registered 
Apprenticeship Program Act.” 


History. ate the purposes of the act. The rules must be 
Acts 2021, ch. 397, § 1. promulgated in accordance with the Uniform 
Administrative Procedures Act, compiled in 


° 9 
Compiler’s Notes. title 4, chapter 5. 


Acts 2021, ch. 397, § 2 provided that the 
commissioner of labor and workforce develop- Effective Dates. 


ment is authorized to promulgate rules on Acts 2021, ch. 397, § 4. May 11, 2021. 
behalf of the office of apprenticeship to effectu- 


50-11-102. Chapter definitions. 


As used in this chapter: 
(1) “Apprentice” means a worker who: 

(A) Is at least sixteen (16) years of age; and 

(B) Is employed to learn an apprenticeable occupation as defined in 29 
CFR 29.4; 

(2) “Apprenticeship”: 

(A) Means a program for the recruitment, selection, employment, and 
training of apprentices that is developed pursuant 29 CFR Parts 29 and 
30, and the rules of the office of apprenticeship; and 

(B) Includes a youth apprenticeship; 

(3) “Apprenticeship agreement” means a written agreement between an 
apprentice and a sponsor that contains the terms and conditions of the 
apprentice’s employment and training consistent with 29 CFR 29.7 and this 
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chapter; | 

(4) “Apprenticeship council” means the Tennessee apprenticeship council 
established pursuant to $ 50-11-1085; 

(5) “Apprenticeship intermediary” means an entity that provides required 
technical instruction to an apprentice; 

(6) “Cancellation” means the termination of the registration of a pre- 
apprenticeship or apprenticeship at the request of the sponsor; 

(7) “Commissioner” means the commissioner of labor and workforce 
development; 

(8) “Deregistration” means termination of the registration of a pre-appren- 
ticeship or apprenticeship by the office of apprenticeship; 

(9) “Employer” means a person employing an apprentice; 

(10) “Office of apprenticeship” means the Tennessee office of apprenticeship 
established pursuant to $§ 50-11-103; 

(11) “On-the-job training” means training provided by an employer that: 

(A) Is provided to a paid apprentice who is engaged in productive work 
in an occupation, and the work provides knowledge or skills essential to 
the full and adequate performance of the occupation; 

(B) Is made available through an apprenticeship that provides reim- 
bursement to the employer of up to fifty percent (50%) of the apprentice’s 
wage rate for the purpose of covering the employer’s costs of providing the 
training and additional supervision related to the training, except as 
provided in 29 U.S.C. § 3174(c)(3)(H); and 

(C) Is limited in duration as appropriate to the occupation for which the 
apprentice is being trained, based on the content of the training, the 
apprentice’s prior work experience, and the apprentice’s service strategy, 
as appropriate; 

(12) “Pre-apprenticeship” means a program or set of services, in partner- 
ship with a registered apprenticeship program, designed to prepare individu- 
als to enter and succeed in a registered apprenticeship program; 

(13) “Required technical instruction” means an organized and systematic 
form of instruction, other than on-the-job training, that: 

(A) Is designed to provide an apprentice with knowledge of the subjects 
related to the apprentice’s occupation; and 

(B) Is given in a classroom, through occupational or industrial courses, 
through correspondence courses, or through other forms of self-study; 
(14) “Sponsor” means a person operating a pre-apprenticeship or 

apprenticeship; 

(15) “State registration agency” means the Tennessee agency responsible ~ 
for registering pre-apprenticeships, apprenticeships, and apprentices, and for 
reviewing pre-apprenticeships and apprenticeships for compliance with state 
law and the state plan for equal employment opportunities; and 

(16) “Youth apprenticeship” means an apprenticeship that is designed 
specifically for an apprentice under eighteen (18) years of age. 
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History. 
Acts 2021, ch. 397, § 1. 


Compiler’s Notes. 

Acts 2021, ch. 397, § 2 provided that the 
commissioner of labor and workforce develop- 
ment is authorized to promulgate rules on 
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ate the purposes of the act. The rules must be 
promulgated in accordance with the Uniform 
Administrative Procedures Act, compiled in 
title 4, chapter 5. 


Effective Dates. 
Acts 2021, ch. 397, § 4. May 11, 2021. 





behalf of the office of apprenticeship to effectu- 


50-11-103. Creation of the office of apprenticeship. 


(a) There is established the Tennessee office of apprenticeship within the 
department of labor and workforce development, which is Tennessee’s state 
apprenticeship agency in accordance with 29 U.S.C. § 50, and 29 CFR Parts 29 
and 30. The office of apprenticeship is established for the following purposes: 

(1) To serve as the state registration agency; 

(2) To establish labor standards necessary to safeguard the welfare of 
apprentices; 

(3) To establish rules regarding the registration of pre-apprenticeships, 
apprenticeships, and apprentices; and 

(4) To resolve disputes between parties to an apprenticeship agreement. 

(b) The office of apprenticeship is operated by the commissioner or the 
commissioner’s designee. The commissioner or the commissioner’s designee 
may appoint a director for the office of apprenticeship. The director shall serve 
at the pleasure of the commissioner, manage the office of apprenticeship, and 
perform duties as are necessary to effectuate the intent of this chapter. 

(c) No later than December 31, 2021, the commissioner or the commission- 
er’s designee shall submit to the United States secretary of labor and the 
administrator of the national office of apprenticeship, an application to 
recognize the Tennessee office of apprenticeship as a state apprenticeship 
agency pursuant to 29 CFR 29.13(a)-(c). 


History. 
Acts 2021, ch. 397, § 1. 


ate the purposes of the act. The rules must be 
promulgated in accordance with the Uniform 
Administrative Procedures Act, compiled in 


J 9 
Compiler’s Notes. title 4, chapter 5. 


Acts 2021, ch. 397, § 2 provided that the 
commissioner of labor and workforce develop- 
ment is authorized to promulgate rules on 
behalf of the office of apprenticeship to effectu- 


Effective Dates. 
Acts 2021, ch. 397, § 4. May 11, 2021. 


50-11-1004. Duties. 


(a) The office of apprenticeship shall develop a nationally recognized state 
apprenticeship completion credential, as described in 29 CFR 29.5, for com- 
pleting a registered apprenticeship program. 

(b) The office of apprenticeship shall establish competency-based appren- 
ticeship frameworks based on the regional and statewide compendia of 
valuable credentials. 

(c) The office of apprenticeship may approve apprenticeship programs that 
are mandated by state or federal law as a result of the sponsor receiving funds 
or resources from the state, or funds or resources from the federal government, 
that require the creation of an apprenticeship program in accordance with a 
federal grant administered by this state. 
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(d) The commissioner may promulgate rules on behalf of the office of 
apprenticeship as necessary to effectuate the intent of this chapter pursuant to 
the Uniform Administrative Procedures Act, compiled in title 4, chapter 5. A 
rule promulgated pursuant to this chapter must conform to the published 
apprenticeship guidelines in 29 CFR Parts 29 and 30. 

(e) The office of apprenticeship shall consider advice provided by the 
apprenticeship council when completing the office’s duties as set forth in this 
section. 

(f) A sponsor may apply to register a pre-apprenticeship or apprenticeship 
with the office of apprenticeship. A registered apprenticeship must include, at 
a minimum: 

(1) On-the-job training from an employer; 

(2) Related technical instruction from an apprenticeship intermediary; 
and 

(3) The opportunity for an apprentice to earn a portable, nationally 
recognized industry credential. 

(g) Asponsor of a registered pre-apprenticeship or registered apprenticeship 
is responsible for the administration and supervision of on-the-job training and 
related technical instruction for each apprentice in the registered pre-appren- 
ticeship or registered apprenticeship. 


History. ate the purposes of the act. The rules must be 

‘Acts\2021, ch.'397;$: 1. promulgated in accordance with the Uniform 

Ree Administrative Procedures Act, compiled in 
Compiler’s Notes. 


Acts 2021, ch. 397, § 2 provided that the title 4, chapter 5. 
commissioner of labor and workforce develop- Effective Dates. 


ment is authorized to promulgate rules on Acts 2021, ch. 397, § 4. May 11, 2021. 
behalf of the office of apprenticeship to effectu- 


50-11-105. Tennessee apprenticeship council. 


(a) There is established the Tennessee apprenticeship council, which is an 
advisory council composed of individuals representing employer and employee 
organizations that are familiar with apprenticeable occupations. 

(b) The apprenticeship council consists of eleven (11) members, as follows: 

(1) The commissioner of labor and workforce development, or the commis- 
sioner’s designee; 

(2) The commissioner of education, or the commissioner’s designee; 

(3) The chancellor of the Tennessee board of regents, or the chancellor’s 
designee; 

(4) The executive director of the Tennessee higher education commission, or 
the executive director’s designee; 

(5) Three (3) members representing employer organizations, appointed by 
the governor, at least one (1) of whom represents a private sector employer 
organization and one (1) of whom represents a public sector employer 
organization; 

(6) Three (3) members representing employee organizations, appointed by 
the governor, at least one (1) of whom represents a private sector employee 
organization and one (1) of whom represents a public sector employee 
organization; and 
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(7) One (IL) member who is a public representative knowledgeable about 
apprenticeships and apprenticeable occupations, appointed by the governor. 
(c) The terms for initial members begin on July 1, 2021. The terms of the 
initial eleven (11) appointments are three (3) years for three (3) members, four 
(4) years for four (4) members, and five (5) years for four (4) members, as 
designated by the governor in the governor’s initial appointments. As the 
terms for the initial members expire, successors are appointed for five-year 
terms. 
(d) Whenever a vacancy on the apprenticeship council exists, the governor 
shall appoint a member for the remainder of the unexpired term. 
(e) The apprenticeship council shall: 
(1) Advise the office of apprenticeship regarding the duties set forth in 
§ 50-11-104; and 
(2) Provide community outreach and education regarding the benefits of 
apprenticeship. 


History. 
Acts 2021, ch. 397, § 1. 


ate the purposes of the act. The rules must be 
promulgated in accordance with the Uniform 
Administrative Procedures Act, compiled in 


Compiler’s Notes. title 4, chapter 5. 


Acts 2021, ch. 397, § 2 provided that the 
commissioner of labor and workforce develop- 
ment is authorized to promulgate rules on 
behalf of the office of apprenticeship to effectu- 


Effective Dates. 
Acts 2021, ch. 397, § 4. May 11, 2021. 


50-11-106. Activities not prohibited. 


(a) This chapter does not: 

(1) Require a sponsor of a pre-apprenticeship or apprenticeship to register 
with the office of apprenticeship; 

(2) Affect funds duly distributed to a state agency, college or university, or 
other entity receiving state or federal funds in support of apprenticeship 
activities; or 

(3) Affect the department of education’s status as the eligible agency to 
receive and administer career and technical education funding under the 
federal Carl D. Perkins Career and Technical Education Act of 2006 (20 
U.S.C. § 2301 et seq.). 

(b) The office of apprenticeship, with the consent of the sponsor, shall permit 
the apprenticeship intermediary to provide the required technical instruction 
and technical assistance, including the implementation of the competency 
frameworks established in § 50-11-104(b) that are aligned to the on-the-job 
training for apprenticeship programs registered or certified by the office of 
apprenticeship. 


History. ate the purposes of the act. The rules must be 


Acts 2021, ch. 397, § 1. 


Compiler’s Notes. 

Acts 2021, ch. 397, § 2 provided that the 
commissioner of labor and workforce develop- 
ment is authorized to promulgate rules on 
behalf of the office of apprenticeship to effectu- 


promulgated in accordance with the Uniform 
Administrative Procedures Act, compiled in 
title 4, chapter 5. 


Effective Dates. 
Acts 2021, ch. 397, § 4. May 11, 2021. 
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